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Comments o f  Consuiiicr Choice Coalition 
I ) c w  hls. I h r l c l i :  

' I lie Consii i w r  C lioice Coal I [ ion provide> t l ~ e  io I lo\\ i ing i'onumcnts on tlls C o  t i l  iii I h s  ion'!, 
ploposetl rtilcniahing coilsidering \\hztlicr t i )  cstablihh a national do-not-cal l  l i s t .  T h e  Coa l i t ion  
pre\,iotisly filed coi i i i i ic i i ts oil thc nieritz o f  establishing sttch a do-not-cal l  l ist  as  pnrt of the 
tecleml Ircitle Coni i i i i ss ion ' i  ITTC) proposed aii ientlments to the Telemarketing Sales Ru le .  A 
cop! ot ' t l ic Coalition's coniments Io the F l C  i s  attached at Tab .A\, and i v e  r s f i r  you to pagr's 15  
t i i r u u ~ l i  I 7  tbr  the I-cleianL disctission 011 the do-not-cal l  issue. In gsncrnl, the Coal i t ion bs1ievz.i 
that eyist ing company-specii ic do-not-call l i s t s  nrs  less restrictivs than a national do-not  ca l l  l i s t .  
hiit that i f t l i c  TTC elccts to go for\\arcl wilh a national do-nor-call l i s t .  i t  i n l i s t  preempt state do- 
not-cal l  I:i\vs to be atliilinistrnti\.cl!- a i d  econoiri ic:tI l.~ \.iable. 

Also attached (Tali B) i s  J copy of An  Economic Assessment of Proposed A m e i i J ! i n  
to the -relemarheting Sales Rule. Tiis assessr i i r i i t  \ m s  prepared for the Co~is t~msr  Clioicc 
Coal i t ion by former T-l'C Chairniai i  Jim M i l l e i -  o fC; ip i ta l  Economics and Richard Higeini  of 
LECG Economics-Finance to fill i n  gaps on data a n d  analysis related to ecoiloniic isstiei t-aised 
by t l ie FTC's proposed i-tili'. &'e t.sfrr p i  Lo pagi's 8 [hrocigh 13 ofthilt analysis. \%l i ic l i  also 
concludcs that from ;in economic point of i.ie\v. an! national do-not-call l i s t  nitist preznipr state 
do-no t -c 3 I i I a\\ s. 

111 coiiclt isioii. both tlis Conlition's coniinsiits and the econoii l ic ai ia lysis concl i ld? I l l a t  
[ l ie  estoblishiiii.nt o ra  i iat ioi ia l  do-not-call l i s t  i s  ii:irranted and c o ~ t  effective only i f  ail) 

c u  t i  H i c  t i lis s tatc Iili\.s x e  pr- i . rnip~-d.  

J.W,IITYRE L A W  F I R M .  PLCC 

T-abs ( 2 )  James I. h l c l n t y r r  
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I .  

IXTRODUCTIOX 

'A's. the nismbers of the Consirnier Choice Coalition, ACI Telecentrici Inc., Coi.erdsll R: 

Company. Inc., Discount Dewlopriisnt Services, LI.C, f iSN LP d'b/a HSN and Home Shoppin? 

N s t n o r k .  Houssliold Crsdir Sen ices ,  lnc  , hlBYA ,America Bank, N..L\., h.lenibsrL\'orhs 

1ncorpor;irsd. hlortgage Iiivsstors Corporation, Inc.. Optima Direct, TCILI Teleservices. Inc., 

Trilsgianr Coipor:itiori and \\'est Corporation j t l i?  "Coiisumer Coalit ion" ). subniit these Coniriisnrs 

i i i  coiin?it imi \\.iili the Ffdsr'il Tr:idc. Coiiiniijsion's notici' of proposed ruleniaking ( thz  "Proposed 

R u I c ~ ' )  aniciidiii: tlic l~slziix~rhetirig Soles Rule. I6 C ' . r .K .  Part 3 I O  (the '.Ruli."). enacted pt~rsunti! 

to thr' Telcmarhet rn~ and Coiisuiiicr t r a d  and .+\buse Protcction Act of 1994, I 5  U.S.C Section 

6101-6lOS (!lie ..,+\ct"). \\'c thank you lor t h e  opporrmiity to coni inent as part of thc Conlnl i jsion's 

p r o p o s d  rt i lei i i~hin_c p ! -ocs j .  Thc mcinbsrs of tlic C'onsiimer Codi t ion  arc each recognized leadsrs 

i n  rhcir rcspcL,ti\.c iiiilttitrieS a i d  ench niarkets products aitd.'or services through a \ nrict! of 

nisrhodi inclticiiiig thost currently rcgtilated b j  ilic Rule and/or t h s  Propossd Rule. Industries 

repusszrltsd b! tlic rnembci.s of the Constimsr Coalition includs f inancial  services, insiimncc., 

liealtlicare. retail nisrclianilising. teleseriiccs. direct miirketing and service providers. 

,A. T h e  l i u l c  and i t s  T'urposc 

Thz Acr. sizned intn la \v  h i  President Clinton in  1994. \\;;IS intsndsd to provide con~t in ie rs  

\ \ i t t i  additional pi.otcction5 from "iiriscrtcpitlocis actii i r ies froni which no one benefits but  the 

pzrpetrntoi' and ti) "strike an equitable balniicc bst i \ ren  the interests of stopping t1sceptii.e 

(incltltlin? frairiIul~i1t) and nbtrsiid tclern:ii.hc.ting acLiiirizs and not unduly burdening Iegitininte 

bLisin2sj. 7 lie -\ct dircctctl the Commission to issue ii ru le prohibitins "deceptive" and 'or - 1  

1I.R. Rep. No. 20, lO>"  Cong., 2"' Sesj. 2 (1994). Pan of ths definition of burden the Commission is rsquirzd to 
be mindful  o f  is rhs record keeping burden imposed on companiss by a proposed amendment  & l j  U.S.C. 5 
6 102(a)(j). 
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'.abusive" relernrirketing acts or practices. 15 U.S.C. Section 6103 (a)(l),(2).? In  response to that 

rsqi i i rernsnt.  the Cornniission issued the Rule in 1995. 

The A c t  fiinhcr directcd the Commission to undsrtake a revie\\ proceeding to evaliiats ths 

operation and effectiveness oftl ie Rule. Based on t h 2 t  proceeding (begun in November of 1999 and 

coiicltidsd ill or abot i~  1\..13> of2000), tlis Commission has no\v pKoposed sevsral major amend!nents 

ti) ths  Riilc. I i icludinS t h o x  that  [lie Coniniisaiori lin; dcsiiisd nscessai-j to prorrct co: is i in i r r j  from 

'pr3ctics.s tllnt m a )  bi. coercivc or abus i ic  [o th; consiiiner's i n te res t  i n  protscting his or her 

prii.lc>" anci'or arc', i n  tils Cornmission's vie\\:  . .unfair.3. '  

H .  T c  I c 111 ;I t k c  t i 11 g 3 n d l i e l ; ~  t cd ILln rk c ti n g 

:\s Con;rt<s h:ls pi.cviousl! rscognirstl .  tsli.niai-ki.ting prot.idcs oumsrotij bsrletits to 

coiijiiini'rs a n d  t h r  esononi!. Tclrm:irheting pro\.ides constlnlers x i t h  loiber cost Soo'Ij and 

5cr';ices. iiiirsnssil avnilnbil ity :ind a \vit ler \ arict!. o f  choiccs of goods and serx,ises, as iic11 as 

incrmscd coiiictiicncc in cftccting tlirir p i r r chass .  % t1 .R.  Rep. No. 20 Cong. I "  Scss. 2;  

I39 C:ong. Itcz. tl 9;) (daily ed. h,lnrch 2, 1993). Consumers arc able to complete their [ ransact iom 

quickly and coni.snientl>- froin tlic comfort of their home. thereby saving the time, effort. cost and 

iiicoii\enisncc o f  t ruvs l ing  to rct2i l  stoics, \%hich. i n  soms ru ra l  areas, ma)' be located fifr!. c r  mors 

iiiils_c nivay. In  fact, man)  Anisricans. i nc lud ing  those in rural areas and thos: u i t h  l ower  incomes, 

arc f n y r  to recsi ie  thc offci-s of goods and services telemarketing cal ls bring to them. 

-1'elel-iinrketing also proi.it1i.s a cos t -ef fec t ix  and efficient \vay for legitimate husinsssss to reach 

consiinicrs. 

~~~ ~ 

e \ l r l l u u y [ l  -&cepiio, ,"  i s  dc l incd in [hs ~ c t ,  i f has bsen gsnernl l i  hsld to oiciir "if, firit. r k r e  i s  a 
rzprsssntation, oiiiission, or prac t ice  that. second, i s  l ikely to mislead constimers acting r m o n a b l y  lrndrr [ht' 
cir;iinistances, and third. the presentarion, omission, or practice is niaterinl." 
CIiifd2Ic Associarzs. I O 2  F.T.C. I IO. 165. Similarly, '.abusiw." i s  nor defined in the Acr. bui i s  cominonii held to 
n i e m  .'nrongl\ Ltjfd,"..p~r~CrrSd" and'or "misapplied 
6 7  Fed Res. 45 IS.  m. I 5  U.S.C. 3 610?(a)(:)(A) and 67 Fed. Res. 4516. Signit;cnnfl!, the t e r m  '.riyhr of  
privac).' or '.rig111 to bs Ith don.?," first eriunciafsd by Samuel Warren and Louis Brandsis in  1890. has iiniformlk 
b fen  applied to cases o f  unwanted :o\.srnrnenraI intrusion in to  extremely psrsonal marrfrs and not t o  commercial 
matters. &, s, Olmstead v.  U.S , 277 U.S., 4 5 8 ,  478 (1928) (Brandsis. J .  dissenting); George \V. h.1. Thomas. 
Privacv: Rinht or Priiilecs: An  Esnmination o f  Privacv ahcr Bowers v. Hardwick, 39 Syactise Law Reiisw 875 
(19SS). 

& 67 Fcd. Reg. 4503, 

57 Fed. Reg. 4j IO, n. 176. ' 



The t s l smarks t ing  industry  i s  a m o n g  the fastest growing industr ies in  the country .  lndsed, 

accordin! to n stud) prepared tor  ths  D i r r c t  M a r k e t i n g  Associat ion, ou tbound  telemarketing' i s  noiv 

tlii '  sinzle largssr d i rect  ma rke t i ng  systsm iii the country ,  e m p l o y i n g  o \er  5.4 rn i l l i o i i  people 

n: i t iannids i n  1999. @ Economic Impac t ,  U S .  D i rec t  and  Interact ive h la rke t ing  Todn). 1999 

Forccasr ( t i l t  "'.\'EFA Group" )  at I?. 14. N i i s  LLorL force, " ro i iShly  as n u n i r r o i i ~  a5 [he  n3tion.s 

truck ciri$.cn nsssntbl)' line Liorksrs or pub l i c  sshaol tsachers," Ispr tssn ts  a ma jo r  psrcsnr:igc of 

r h s  e:nplo! ei! in rtirill citi's such as Albuqusrqtie \\ hc rs  i t  represents 3.3% of the c i ty 's  snipluj.et1 

poptilation. & Lotiis Uchitt l ls, AnsLic'rinc .SO0' Calls Of fe rs  Ex t ra  [ncoi i i t :  but No Srcrir i rv.  N.S. 

l ' i n i a ,  hlnrcli 27. "P at .?\19. 11) n t i i n<  orstrignniir or  nssa t i vs  j o b  e r o u t h  in nian) .  sectors of ths  

:\iii:ric,iii ea lnon~ ! ,  j o b  gl.n\\~tll i l l  t i i t  tc. leniarkeri i ig i l i r l ~ r s t r ) .  e.rceedj t!i t  occra l l  nnrionnl job  

Crdiktl i oisragi'. Si. d.; \\'EI'A G r o u p  a t  p. 36. 

ft ir t l icr ,  outbound  tclcplnoiir. iniarkrr ir ig i s  [hi. largcst carszorl of nicdia spsndinp for (!irect 

iiinrkctcrs \\'E.'F.A G r o u p  at p.  1 I .  b-cJr eznnlp le .  a .hi11 forty pcrcsnt  (4O'Yo) of nil ne\< inci\sp:ipsr 

j l ibjci  iptions arc  tht:  result of t c l c m a r k r t i n ~ .  sei. Commznt of t h s  Neivspaper Associat ion of 

Aiirsrica. kU'C t:'ilc No P9944I4. at p 2 (hlny 30. 2000). h'lorsover, according to  th t  h i s r i c a n  

-I c l s n i d t t i r i ~  ,Assosintion. oi i tbouncl r s l s n i a r k t i t i g  ssneratsd S661 b i l l i o n  in 200 I and is currcntl) ,  

cxpscted to gro\\. approximately 8.4% per ?car to an  expected 9990 b i l l i o n  by 2006. As e\.idencsd 

i.;. 111s nbo ie  s h t i j t i c s .  A m e r i c a n  c o n ~ ~ i m r ' r s  m a k e  frsqttsnt use of the tslzphone to purchase goods 

n : ~ l  s e n j c r s ;  enjoy havins f resdon i  of choice to do so: and will cont inr tz  to demand i t .  

13nssd upon  the in ipor tancs o r  t e l cmar l hs t i i i ~  10 c o i i s w n u s .  marketers ant1 the U S .  economy 

;ii Inrs2,  i t  is cr i t i ca l  t h a t  i h s  costs of the  Pioposeti Rule - to consumers a i  \xll as ths t r l s innrks t ins  

i l i i l i i i i i !  - bc carefol i )  \\ciyiicd ngninst the asssrtsd comun ie r  protect ion bsnef i ts ther*of. Certa in 

Iiii!dcii cOsts to coi isumsrs. includiiis bat not 1imiti.d to direct and  ind i rect  cconoinic.  opporttinit) 

Outbound tslsrnarkering encompasses only cal ls made to il consunirr from a marketer as opposcd to an inbound 
c a l l  - n ca l l  mads by a consumer IO a marketsr. \Vhsn  inbound cal ls  ore considsred '-teleniarkeiing" rhs ahore- 
rckrenced statistics becume much Ixger as should b: fully quantified prior to the Commission's currently 
schcdulsd public forum on this mxrtcr in  Juiie. 

http://ciri$.cn


and f resdom of choice,  are often over looked by proponents of "privacy-based" rsgulat ions. 

be l i sve  that [his is the case Lvith certain sections of the Proposed Rule as detailed belou.' 

C .  

U'e 

1'0s i t  i o n Sum rn a 

The msntbers of  the  Consumer  Coa l i t i on  are strong bel ievers in consumer choice. American 

con j im i c r s  can arid should bc Fret t o  dstsrrnine, on an ind iv idual  basis, which marke t ing  

so l i c i tn t io i i j  they citoose to entcrtain a n d  accept and h o ~ i  t h s j ~  wil l  be charged for their  purihasss.  

\\.e a l lo  firnil! support  the standards of ethical businsss conduct established by the Ru le  and the 

scopc. and i i i t c ' i i t  of [ l ie Act. Accord ing ly .  t l ~  nismbers of ths Consunrer Coa l i t i on  Lvould suppon 

nmsnd i t l sn r j  10 t l i r '  R u l z  t l i a  ats  tbi t l i in tils scopc. of ths Act .  ar? nnrro\\ly tai lored to a c h i s \ i q  a 

iiiiitcri:il bs i i c f i t  10 constinisrs a n d  (lo not imposc. l lnnscsssury burdens or art i f ic ia l  restrit lnts o n  

c o n j u n i i r s .  conm i ' t c c  and/or coinnisrcial s p c ? c h  As dstniled bcloxv, \LC bs l ievc that  certnin 

provisions of t l ic Proposed Rule, i n  t l ic i r  c t i r rmt form.  escesd the scops of the Ac t  and'or \ui l l ,  at  

111s elpcnse of consot i ler choice, pro\ id? ilitisor) con5ttnlc'r p ro t rc t ion  bsncf i ts and iniposc 1indtts 

:r:iilition:i c c o n o n t i i  and  at1ntinistmtii.c burdzns on consunlers, legi t imate businessss and  

cor i in ierc in l  spsccli .  

6 

7 

I:, a tlloLl$h!fL11 analysis o i  t inanci; i l  piiv'lc! protccrion ..e.\psrimenrs" rhdt  resi;lted in such high costs tu c o n s m e i s  
illil! colisuniers t i i e m s e l x s  demzndeii that tlir I-gislarurs "act quickly to relieve ihcm of the burdcli o f  greater 
priiac,;. proti.ction." Psicr bicCorLell, Ssiiior Counsel at  \Vei ls  Farso 8 Conipani, posits [ha t  the reason mongage 
rnrcs 111 tlie U.S arc a full two  percent:ig: points h e r  than those i n  Europe (or S123,OO@ less on a ;@-year, 
5210,000 n l o r t y g s )  is, "in niajor part, traced to easier acc:ss to [consumsr financial] information [ I n  the U.S.]." 
See P. hlcCorhell. Twenrv-six Words for Snow, Privacy and Information L ~ W  Report, Vdllme I I S U S  9, hh)', 
2001. p.  :. See also. reneral ly.  P. Johnson, The Hidden Costs of Privacv: Ths Potential Economic Iinpact of  Oot- 
In Data Privacy Laws in California, prepared for thc Direct Marketing Associalion, January, 2002. 
An arnendmenr IO a federal agency's rt iks niiisr be set aside \\tii're the agency has actcd "in ehcess of  s ia tu to r j  
jurisdiction, authority, or limitations, or short ofstatictoq rights." j U.S.C. 5 706 (!)(C). 
The U.S. Supreme Court has long protscted coniincrcial speech under thc First Amendment to the U S  
Constirurion requiring that the government shois that a challenged rsgulntion restricting Such speech directly 

' 
advances a subsranrid reculatow interest and that the restriction is narrowly tailored towards and ussj the  leasf 

~ ~~ ~ ~ ~ ~ ~~ ~~~~~ - ~~ 

rsstriuise means in achieving &at inttrcst. &, x, I n  Vireinia State Board of Pharmacy v. Virginia Citizens 
Consumer Council, 425 U.S 748 (1976); Sable Communications. Inc. v. FCC, 492 U.S. 115, 1% (19S9). 



ri. 

CO>lhlENTS AKD R E C O h l ~ l E ~ D . - \ T l O K S  R E G 4 R D I N G  THE PROPOSED KLLE 

A.  l'roposcd Rule Sect ions 31o,'t(a)(!i), 310.Z(c) a n d  310.2(;1a) (Abusivc Telemarket ing  
Acts o r  Pract ices;  Prohibition on Transfer of Billing 1nform:ition) 

I .  

The p r o p o d  anisndnieiit attstiipts to espand tlic' l i s t  of "abi is ive tslsninrheting act3 or 

pxcficts ' .  c-numzrated i n  t h e  ,Act  to proh ib i t  al l  Ibrrns of klttiiarksting ptirsiiirir to i i h i c l i  cotijitnisr 

billins infort?i:itidn ii rr.cei\,ed h! a rnarhetcr h i l i  a n y  s o ~ i r c ~  ( including. apparmtly. a subsitlinry or 

zll i l i : i t<) oilier tiinn dircctl) f ron~ t l i ~  consu[li:r - -  c\'sn i\herc thc rcct ipr  and transfzt- ot such 

informatioii i i  spccilicall!. :rttLhc,rizcd bj. t l~c  i 'oi isit i i isr. & Proposstl Rulc Scc t i on  .? I O.J(;i)(j) 

The tsrni "billing inform:lrioii" i j d c t i n d  it1 [ l ie propostd amendinsnt as "an)  data that  providss 

n c i z i s  to a cotistttiitr's or dc>llor'j accotitit, siich 3s n crsJit carcl . . .  or dsbit card." sei. Proposed 

1:iilc Ssclioii 3 IO.2(c) 111 i'sscllcs. thc Con:r1iission argties that 'pre-ncqiiil-sd xcocin t  

tclcrunrkciiiig" (a icrin that is not d c t i n a l  in  thc Propossd Rule) m u s t  bs proliibitc-d bscnttje such 

practics i s  p g  " u i i h i i "  niicl "ma!. be coercile or abusive of a consumer's intsrcst i n  protcc:ing his 

or hsr  pr i iac) .  

The Prohibition On The Transfer Of Billing Infornt3tion E.wecds ?he Scops Of The 
.Aetthorit) Gruntctl To Th- Commission By  Congress 

S 

. : 9 

The Commission's cliniinn!ion u f  a Iegitinn!e method of effectuating n consiinisr authorized 

transaction - one that has esistsd for niorr t l ian t\i~enty-fii,e ;ears: is \ i idely tised by reputable 

t i l l s i n a s ,  (iliclutling banks. credit card issuers, insttrcrj. health cictbs. oil companies. ssrvice 

p:a\icicrs. telzconinictnication proi.iders anti retailers) and \vliicli benefits both consmisrs and 

c ~ n l m s r c t .  iiicludins thr-ottgii i nc ren~sd  conwmer  cun \~sn i cnce  and sa\ ings (due to reduced 

ri ial.hctine costs), a j  \\e[\ ;is inircnsc.d coiiitttiii't. protsction against accottnt information tileft - is 

otrthiiic ~Jle scopc  of the I-ulz-ninkitig aiilliorify planted to the Con1n1ission b!. Congress plrrsttant to 

tlic .-Zci. Indeed, as Cominissioner S\vindle has pointed out in  his concurritig statement r5gardinp 

Acts or practices enumerated in the Acr as  potenrialli abusise a n d ,  thersfore, uirhin the purvie:v of the 
Commission's ruleniaking authority are. ( I)  a patism of unsollcirsd rclsphonc ca l l i ,  (2) res!ric[ions on when  
during [he day and n i z h t  calls may be made and (3 )  disclosures made during calls. & 15 U.S.C. $ 610?(a)(:). 
61 Fed. Reg. 451 I and 4494; see &g. concurrirr: commenr ofCommissioner Swindle, 67 Fed. Reg. 4546. 

8 

9 

- 5 -  



[his proposed amendment, '-[n]othing in the language of the Telemarketing Act or its legislative 

hislory indicates that  Confrsss  intendsd t h e  Commission to use unfairness provisions to determine 

ivhich practices a r t  Similarly. C o n y t j s  \ \as clsar that "[i]n direciing the F7.C to 

prc.scribs r u l ~ s  prohibiting abu1i1.c telsniarkcting pracr icei .  i t  is not the intsnt of t h e  Committee tha t  

tc.lariarkcting practices he consii lcrcd pcr se ab\ \ s i \c ."  1-1 R .  Rsp. ,  No. 20, Cong. I" Scss. 4 

(1992j. 

Further. C o n y m  did not intend th? /\r! to ndilrejs privacy concerns. In fact, dis sol t  

rski .enic tu -prii.asj," in t l ic .Act is h u n J  i n  I S  U.S.C. Sect ion 6102(n)!;) ivliicli sL:itc's t h n f  

. . rs l< i ! i~ rke[crs  t ~ i ; ~ ! '  no[ cinJsrtnkc a pnrtcrri of Liniolicitctl tzlsphons call, i v  hich ths rcxonnhle 

m i i i t l i i i i ' i  r \ou lJ  corisidsr n h u i i \  c of s i i s h  consuinr'r's ri$t of privacy." Oh\ iously. Congrtss' 

inlcnt to regtilate an "abtisir.e p i t tern"  of t r l sn inrkcr in~ calls ninde to a const i intr  iii his or IwI lionic 

1;iiiis IID lzzitiiii.ic>. 10 [lie Coinrnission's atlttiipr tv prohibit thc transfer 01' billing inti7rnlntioii  l i d  

\uith coiisunicr coilj<i!t bnsctl o n  espocmd tinancial privacy coiiccrtlj. Indc;;l, "tinancia1 pi.iv-ac! " 

\ \ a s  first g<nerall> considsrsJ by Cougrzss in  connection \vith the Granim-L.eacli-Blils! Ac t .  15 

U.S.C. Scction 6SOI-6810 (..GLB"), appro xi mar el^ five )ears aftsr the passags of the  t ic[ .  Thc 

proposed ainsndment \botild also conflict \\it11 ct r fa in  provisions of GLB (which \vas ennctetl afrsr 

tli? Commission's revie\\ o f  the Rule a a s  concluded) and its enabling regdaiions: including those 

i s s d  bv ths Commission (16 C.F.R. 3 3 ! ? . 3 i a ) ) .  the OCC and  the FDIC as \vel1 as distinct 

rsgul;i!ions issued by  the FC'C under the Trlephone Consuinsr Protection Act of 1991. For 

cxaniplz.  "hanks" arc poi,eriistl by GLI3 nnd not thc RulclProposed Rulc. \ \ h i l t  siibsidinries and 

nKil i2ic> o f  honks  we povernstl h \  both GLB and th- KciIe:Proposed Rulc 

I t  

7 Tile Prohibition On 7111: 1 ~ l a n j f z r  Of Billing Inforination Corifliclj \V'ith Consumer - .  

Clloics A n d  1s Xot The l.east Restrictive 3leaos i \ i ,ai!abli .  To .-\chieve The 
Commission's Espressstl Purpos? 

T l i c  proposzd ban 011 a legitimate and broadly t w d  niethod of e f k C t M I i n ~  COflSllfllCI- 

i i i i l h r i z d  hiinsactions also confl icts \v i th  coninion sense, Consumers iindrrsiand and routinely 

eysrci je their freedom of choice to consent to the transfer of  their account information to effectuate 

Sse 67 Fed. Reg. 4546. 
_ _  See sum notes 3-3. 

11) 
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thsir p t i rchxs  of goods and services pursuant to both ncitbound and inbound tel<marketine as twll 

as in  ninny otlicr iiiarketiny mcdiunis Indeed. in surninarizing the results of a nation\vide constinier 

s u n s y  encompassing 2000 consumer intcrvisL\s conducted to determini. whether consumers 

t r n d ? r m i i t I  ho\\ and \\ hstn the) would bc billsd I! hcn rcad an actua l  "prs-ncqtiiretl account 

t c lcn ia rk t ing"  scripr. t l is  \vcll-rsspsstscl [~.uiitz Ressa:ch Conipaniss ( ' .Luntr") found Illat -[.in 

insrd ib ls  S 5  w r c e n t  o f  those pnllscl said [ l i t  billing tnictliods a r t  tintlcrsrnnd:iblc." (emphasis 

crisinol) I ' t trt l i t i .  Luntz foulid tlnat "[fJull\ S S  pcrcent of r s i amdenfs  s i d  the conipaiiv \vas acting 

f . i i r l \ .  a n d  t l i a t  [his \ix sufiiciziit d i j c lo~ t I r c . "  (eniphasij originnl). -4 cop) of the Litnlr mrvey 

stiiiiiiix> 112s prc\.ii.niIi ~ Z C I I  pri.Ji,idcd to t l ic  C'on:niisiii~ri I n  short. \ \ ~ i t l n  atleqtinre disclostires 

s:iili pi.c'~acquir,il ;ICCOLIII~ rt.lsm:likcLiil; "is not l i ke ly  to i l i i j l e d  consun,crs ncrinz rc.asounbl>" and 

r l i r .~ct j rc  ii nsirl::r 'abusiw" 1101 '~i l i~czpti \s ."  & I03 T.T.C. 110: 67 Tctl. Reg. 4510. 11. 176. 

!T~~~ i ! i c t . .  n iiinjorit! of tlir stutc's ariot-ne! s ptiisral. ;is s.ycniplifird by n iititnbsr of rscsnt i oltititary 

;!crcenjciits - cin[ci.ccl into bet\seen them and various national financial inst i t i~t io i is  and nntiona1 

iii;i;hstins cilmpnnies, hare  recognized h t .  when  conducted \\it11 atleqttate disclostre. '.pre- 

ac!liii:zd ;!ccoiiiit tcletnarketit~g" is not ahusivc 01- decepcit.2 and is entirely consistsnt u i t h  all 

applicable f?ilcml and smtc l a \ \ ,  ant1 ri.gulations." Similarly. ths Commission itself, in  assisting in 

l i l t  s iahl i ihnisi i t  of the Electronic Retail Association's Advance  Consent Guidelines on this topic, 

11;1s i r i ip l i i i t l !  agrc'c'cl that p r o p a  tliscloj~irs c a n  ctire an! p e r x i b e d  financial privac) concsrns \ \ i th  

i l i i j  ~\s l l -es tah l i jhe t I  billiiif practice. In  fact, these self-reyitlatorq gti idelincj a r t  no\\ folloi\ed or 

e.\irsdc'd b) rnaiiy or~arii7atiorir.  I ~y 

" 
-1 E,\isting Sslf-RsguIntorj Consunicr Protections Are Effective And Additional 

Iiestilalioln \\'oultl Pro\ itie h'o hlarerial Benefit To Constirlisrs. But LVoulil Lntluly 
Rtirdeii Both Conjiiniers A n d  Legitinlate Btisinesses 

I n  a(lilitior1 IO ths  sclf-regtilatot.! prasticcs of  intli\.idual cornpanics anti trads organizations 

siii'h as thi. Electronic Retailing Association and D i r x t  hlarketing Association! (/It Sdf-rC:da[Or)' 

,I See .  e._, Voluntary Assurance Afrtsnienr b d n e c n  Ciribank, N.A. and die A t to rnc i s  General of ArizonJ, 
?%iComia, Colorado, Floridii, Idaho, llllnois, Indiana, l oun ,  Kansaj ,  KcntucLy. hlar>land, Michigan, blississippi. 
hlissouri, hlontans. Xevad.1. New hlcsico, Ne\\ 'r'ork, Norrh Dn?ota, Ohio, Oklahonia. Orexon, Penns) lmnia and 
H . lwi t  and thoss voluniar) agreements referenced by rhs Commission a t  67 Fed. Rep. 4501, n. 3 0 .  
1-he Rule e\plicirly recognizes and relies upon the  self.regularion of the relsmarkering indusrry. 16 C.F.R. $ 
5 10.4 (b) 

1 1  
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practices imposed by payment system providers.'merchant processors effectively eliminate 

fraudulmt l i s?  of  pre-acquired account telemarketing. Indeed. such credic/debir card companies \vi11 

terminate a markrler 's merchant account (thereby prcventing the markcter from charging 

crsdivdsbit cards for its goods and s s n  ices) if the marketer incurs escessivs consunier chargehacks. 

Ncii onlb L\ould th is  propo5i.d amendment fail to provide a rnatsrial bsnetlt to consumers. as 

d s s c r i b d  abovt ,  hu t  i t  i3 n i w  l i k s l j  to thciIitLirlc CrauJ t h a n  ro piwvsnt i i .  Fol- cwnip!:. a11 

iriJi\ idticiI tcl?nin~!+eiing u l c s  rsprsssn[ntit.c callin: n consilnier (an "outbound call") \voald. 

pursuniit to tlis Proposed Ruls. h s  rsqtiired to obrain billing information such a j  crsdit card iiiimhsr. 

C L C .  dirccrly rrorn [lis consui isr  to  ct'fssl :i sal2 zriil ~ w t i l d  thsrefnrr hs  prohibitcJ from simp11 

obt;iining fhc co i is~ i i i i c ' r ' s  r\prssS p i . r n i k i @ n  to '.ch:irse !our card on fils \ \ i t h  LIS,'. " j o u r  i-\BC 

Bank Y'i5:i c;irtl" or your "credit card on file u i i h  .ABC rztai ler."  Thtij, rhc indi\.iilunl sales 

repressntniiis ttotil~l iioiv 2:iin ncc 'es in  ths billing information (from ti l?  coiisiimsr) \\hsre 

cunsiitly hs or shi. hns no a C c t j 5  to the constimer's billins information at any tinli'. Similarl)., 

nriscruptiious individuals coiiiil ensil j .  impersonate marketers (falsely claiming, I b r  esanipls ,  [hat 

thcy  rcprcsenr a ch:irit>) and tlicrshy easily obtain the billing information from the constinier and 

us? same for fraudulent piirpasc's f . t i i thi .r ,  ccirisiiniers !vi11 bs harmed b l  i n c r t x e d  costs o f  pood5 

and services that \\oiild direct11 result from the dramatically increased marketing costs associated 

\vitli conipl! ins \ \ i t h  t h t  Proposed -2nisndment.  

4 .  Recommendations 

l3cca~1se tile proposetl prohibition on thc transfsr olbi l l i i ig  information esceeds the scope of 

the Coriimisiion's rulcniakiiig authority. that prohibition m l i s t  be deleted in iis entiret).. I n  concept, 

l~o t~s \e : .  i\i. hsl~s\s that billins infi,rination should nor be obtained and used by a niarheter to 

cffcct a ci:ar:e to il constinisr for p o d s  or servicsj tinless and until the constinier expressly 

autiiorizss the iriarhetfr to ciiarge his or hzr billing soiircs. Accordingly, t hs  Commission shoilld 
"strike an eg~ i i tab lc  b;ilance bct\ isen the interests of  reducing potsntial niisiise of this billin5 

method and not iinJu1y biirdsning Is:i[iniate businesses as i t  is required to do tinder the Ac t .  

H.R. Rep. No. 20. 103'd Conp., 2 

.. 

n d  Sess. 2 (1991). LVc believe i t  wo~ i l d  be equitable for the 



Commission to require marketers using "pre-acquired account tslemarketing" to obtain the 

consumer's '-Express Verifiable Consent' '  10 the transaction. The  marketer should, h o w v e r ,  be 

dsernsd to h n \ e  satisfied this rsquirement i f  i t  mests any of the folloLving "sacs harbor" msthods of 

obtaining E.;presj l'crifiabls Consc-nt:" 

I .  

2 

Ezprsss written authorization by ths  consumer; or 

t xp res s  oral iiuthori~atidii \ \ l i i c h  is rccorded and mads a i~ai l ; ib ls  to thz costomer's 

crsdit or d tb i t  card issir?r~'banl< and \ \h ich  e\ idznces  botil ( i )  the consumer's 

authorizaliori to chargs a spccitied aniotint for ths goods and'or ssrvice t h a t  arc thc  

SiihjscI o f t h c  S~IICS offer and (ii) identificarion of  the billinp six ircc to he charged that 

i;  rc-nsonahl~ spec i f ic .  based n p n n  the t c l sn ia r i s r in~  msthod {Ijtd ( c ~ .  on inbound 

calls: " thc card S O L I  just proLidzd." and ,  on outbound callj:  ..!our car@ on filc iv i th  

ARC rsIailcr..' "your ABC R.mk Vim c a r d  or "yottr card on filt \Lit11 US"), or 

\\'rittcri contillnation o f  the transaction t h a t  includes the infornintion incliiclstl i n  2 

abo\.c. 

_I 

Relaredly, the ovsrly broad and arnbieitous dcfinirion of "billing inforniation" uiidsr Section 

j lO.?jc)  of the Proposed Rule shotild b s  clarified to better specify \vhat "any data t h a t  provides 

access to a consumer's or donor 's  account" means. In its discussion of this definition, the 

Commission betier explains that i [  means credit. dcbit. ban i .  utility, mortgage 'ntinibers" and "other 

iriftirnxiioii used to etfcct a charge against ii person's accotll1t." % 67 Fed. Res. 4495. In essence, 

only a y s r - y t z  data that "tinlochs ;I consiiiiier's account" 3hould he encompassed \\.ithin the 

dsfinltion I'hsrefore. "a2,oregatz data that can effect R charge against a consunler's or donor's 

~ ? c i o t ~ n i  such a j  accouiit iiiinibci. and erpiration date" is a more precise and appropriate deiluitional 

Iarlgilnge that \ioiild clarify that information tha t  does not unlock a consumsr's accotmt. such as a 

consiimi'r's nanir ,  address and  telsphone numbc.r, is not eiicompassed \\ itliin Proposed Rdt ScCliOfl 

j lO.?(cj .  Siii i i lnrl), Proposed Rule Section 310.2(aa) should be clarified to explicitly state that 

Thcje s3fe harbor merhods a r t  v ir t i iu l ly idsnrical to rhors enumsrared in ths Rule, 16 C.F.R. $ 5  j l O . Z ( a ) ( j ) ( i )  
through ( i i i )  requiring the verificarion of"nove1" billing nlrthuds. 

I1 
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transfers of  "Billin: information" aFter Express Verifiable Consent has been obtained (under I 

through 2 abovs) is not a transfer "for telsmarketing p~irposcs" within the meaning of that  Ssction. 

Finally, an!' ruleinnking by the Commission concerning the transfer of billing informtition! 

. .prs-aqtiirsd account teleninrketinp" nitist pre-empt state I a n  to prevent nn unduz burden on 

I?Sit iniate btisinesjei. Thc transfer of billing inforinntion is already soverned by GLR (I 5 U.S.C. 

Ssstioii 6SOI-6SIO) a i d  ths m>.rind of  f d s r a l  rcftilations iniplcmenting snnlr', incltidiilg a 

re:tilation alrr'xl> issued by the Commission itself. See stiprn i l isct i js ion at pp. 5-6 .  Inconsis[snt 

>t:i[c Isgi j lat ior i  ~(o t i lc l  prfsr'nt a con~plrz  niinsiicld for national marketers to n a v i y t c  u i t l i  r e y r d  

i o  Ihc ir,insl'cr o l  billing intoi-in:itisii. t\.sti iii [tic absziics of state legislotion in rliis nrs'a. pre- 

cniption i s  still nsczssory to protccr Isgitiniate companies from esposurc ti, thr. inherently 

inconsistsilt rcgiilatory and/or de facto Iegi j lat iv i '  et't'orts of state aurhorities on this i s u s .  \vliich 

eilbris I h i t  b s m  ident i f ied by ihe Commission. Sss supra i lo le  12. 

0. Proposed Rule Section 3 10,3(2)(3)(ii)(E) (Express  Verifiable i-\uthorir;~tion; Billing 
I n  Ih r m  a tio n) 

I ,  1tic Dtiplicati\e Disclosurss Required By The Propossd Amendmsnt LVotilil Not 
Probids A Material Benefit To Consuinsrs. But W'otild Unduly Burden Both 
Consumers And Legitimats Businesses 

'rhs proposed amendment expands the definition of '.express verifiable authorization" 

r e q i i i r d  \\hen using certain "novel" payment methods to include, among other ne\\ infornntion to 

br' con\eyet l  to ths coiisti i i icr durinp a telephone call, the consunler's spccitic "billing infcrnlntion" 

(defined i n  Section 3 10.?(c) o f  the Proposed Rule), including the name of the account and  account 

ncilnber t h t  i \~i l l  be used to collect payment for ths goods or ssr\.ices that are the subject of each 

sk1Ics ofi?r. Llnder t l ic Plopojed Ruli., for each t i px l l  sale transacted 011 a n  inbound call the 

ii13rketsr iviltild be required to separately obtnin'restats the constimer's specific bil l ing inforiliation. 

.I'lle Conimission essei i t ia l l> argue5 th:it this nnientlment is necessary to eilstiri' that consumers 

"kno\\ \ v l i i c l i  of their accounts \ b i l l  be billed.'' See 67 Fed. Reg. 4506. 

For example, i f  a consurncr calls a debit card issuer ("Isstier") to activate a n e w  debit card 

(considered a "novel paynient method" under the Proposed Rule), the consunii'r may be offered a 

subscription to a magazine and/or other third-party goods and services during ths same call. Under 
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the proposed amsndmsnt ,  the Issuer could not simply inform the consumer that the charge for the 

niagazins subscription, etc. uould be placed on ths "dsbit card just activated." lnstsad the proposed 

anicndmsnt nou ld  require that (i) the Issuer's service rspresc.ntati\e be give11 access to the spscilic 

c r d i r  card accntint number (thereby unnecessaril) facilitating t h e  theft of  tilai consLimer's accollnt 

in format ion)  and ( i i )  providi. the specitic accoi~nt  numbcr to the consiimcr for eacli sspclrate 

irnnsaclid!i oii thn! single call. SiiiiiIarl>. tiis F'roposxi Rulc niandntes that, i f  tlie lssucr sencis a 

\\ri!tr 'n confirniarion of  tlie niagazine subscription enrolhient to the constimsr, th s  nccotiiit nuniber 

c1iarSc.d be iiicltidsd tiidreby tlnnscsssarily facilitating the tlistt ofrhat  information through thc. mail. 

-_ Ses  P r o p o s d  Riilc 2 IO,3(a)(.3)(iii)(A) ant! 67 rstl. Reg. 4306. 

RequirinS tlie rniiltiplc repstilion of  ;I consumer's accoti i i t  number as a rquirei l  elciiisiit of  

E \ prczs \'e r i fi a b I c ..\ ii tho ri zri t io 11, part I c t i  I ;irl y d 11 ring n i  ti1 t i p I i' 5.1 Ies o 11 a11 i 11 boil nil ca I I. 

unnscessiri l !  increases cal l  lsn9th L I P  10 jO%_ imposes a substantial iriconvc'niilncc on the 

consiinier, adds burdensomil a d n i i n i s t r a t i ~ ~ ~ r i . c t i ~ i o l o ~ i c a I  reqiiirmisnrs (ond thersby iiicrsasss 

ni:irketins co5t and.  i n  turn, increases costs of  goods ant1 scrvices paid by ths consumer) nit11 no 

apparent bsnefit LO the coiisiiiiii'r. For example, under the Proposed Rule, i f  a consiinisi' calls a 

traicl agsiic! (in possss ion oi!liZ or  hsr dsbit card information a s  a re.iiilt of prior bookings) and 

the tra\,el agency offers to book additional reservations such as hotsl and car (an upsell), i t  \muid be 

rsqi i i rd to  separa!ely obtain the constimer's debit card account information fL3r ths hotsl and car  

portions of the t r a v f l  reservations. Obviously, this runs contrary to the constimer's p i i rpox in  

eniplu! iiig a tr;i\,cI nzenc)  ~ to make tiavcl arranscnicrits con\snizntl!. 

2. Reconinicntlations 

For each distiilct transaction. the iiinrketcr shonld b- rqtiircd to idsntif) the h i l l in?  source to 

hc  chnrgsi! \i.ith reasonable specificit! b a w l  upon the telcniarhetin~ nisthotl I I X ~  (e.2..  inbound or 

outbouni! calling). ~ r r  siipra discussion at  pp.  8-9. I n  s1io:t. consmers  fdly untlersiand [he 
rnrnriiiig of billing disclosurzs such a s  h e  annual subscriptior, fss of 99.00 ' - \ \ i l l  be billed to the 

accutint !oujtist provided" or "to your ABC Bank Visa account" o r  to your "crsdit card on file ivith 



ABC retailer." For this and the other reasons set forth above, Section 310.3 (a)(3)(ii) ( e )  of the 

Proposed Rule should be dzleted in its entirety. 

C .  Proposed Rule Section 310.2(t) and Proposed Deletion o f  Section 310.6(d) of thc R u l e  
(Definition of "Outbound Call") 

I .  1 he Exp:inded Dcfinirion Of- 'Outbound Call" To Include A n  "Inbound Call" IS S o t  
The Leal1 Restrictive M e a n s  i-\vailclblc To AchicLe The Commission's Exprcjssd 
Purpose 

The proposed amendnicnt s \ p n n d s  ths  definition of "outbound trleninrheting call" (a call 

iniriLitcd b> a tclemaikstsr) to incluils  ai1 'inbound tipscll telsinnrhcting call". sigiiticantlx 

espatidiiig tils scope of the ICLIIC. Fss?ritiall!.. thc Coniiliijiion argiies tha t  the practice of"inbound 

iipsrlliiig o r  offsrins ;1 conitimi'r another ptoduct or si'ruics, including t h o x  soli1 by an aftilintc or  

tliird-p:ii-t), a t i fr  [ l id  constimer has ptirchnsed an initial pi-oduct or s e n  ice (during a call origiriateci 

b) a coi>sunlcr) is a resentl!'-crc.ati.d niarieting mztlioii and thnr  treating all inbound ca l ls  like an 

oiithounC call i s  nzccs.snr! to enst i re thnt constimers rcceiuc acleqtiate disclosure of the itlsn[ity of 

thr' oft'crur o l  hi' upsold prodLict or sr 'n icc and t h e  piiiyose of the t~psell.  & 67 F e d  Reg. 4500. 

. .. 

. .  

Thc Ruls currently excrnpts inbound teisniarksting from its ptirvieiv for logical r e x o n s .  

\\'hat makes a n  inbound c d  different froni a n  outbound call is that i t  is initiated by a consiinisr to a 

marketsr \\'hen tlis constinicr calls to piirchnse sood.;, or services, he or she directly provides 

(during t h s  call) his or hcr billing information for that purpose thereby employing \\.hat the 

C'oriiniisjioii l i n j  chxactsr irei l  as ..[lie iiio5t I'tindanisntnl tool consttmers have  for controlling 

commsrcial t rmja i t ions .  Le.. \\ithhnIding the information necessary to effect payment unless and 

u n t i l  the! tia\.r' consented to btix." 67 Fetl. Reg. 3513. 
. .. "lnhouiid tlpjelllng Iins beer i n  sc.ti:ral tis6 Tor :ipproxiiiiatsl) t\vsnty-five ) ca rs  and: 

escIIisi\.t '  o f  otllbound teleni,irketin:. rcprcssnts a siznitlcanr marketing method used by many 

companies I lo t  t oda j  considered 10 bc. ..telsmarksters" under thc Rule. "Inbound tipselling" 

prcscrvss ths hiShejt Ie\.el of CoiistiniE'r protection because the co~istimer is specifically asked and 

conscnts to tlii' additional poods or services being charged to the same billing source the conjllmer 

provided and/or accessed just iiionicnts before. Expanding the ctimeni definition of  an otrtbound 

call to include all inbound calls, is not required to achieve the Commission's stated objective of 
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ensurine that consumers undcrstand that they are dsaling with multiple salss offers and multiple 

sellsrs Further, thz proposed amendment has many iininiendsd but serious conscqiiencss on 

Icgiriiiiak bu j inssxs .  For esampls .  Lindsr thc existing Rule an "outbound" call ma) not be mads to 

a n i  p c r s n  \ ~ l i o  is lisisd on a federal, state or company specific do-not-call list and, m d c r  the 

Proposed Rule. t h i s  prohibitioii i\otild now apply to "inbound" calls. Unfortti:iatel~. t lxrs  ij no 

prailiic'tl \ \ a >  for ii niai-ktsttsr LU dcwmiiiie, i i i  tlic iiiidJlc of mi  inhatilid cLiIl. \ ~ I i ~ * [ l i c r  the coi1stiii::r is 

oi l  nn! do-not-call list 

Ii Fti i thcr,  contrary to [lie Coiiiniision's a s s t ~ i i i p ~ i o ~ ~ i ,  rhc inipocr o f  t h e  propo j r~ l  clinngs 

\ \ i )~ i l c l  tr ti) tinnecc.is:iril! increasc inbound ca l l  Iensth by 509;  or mors aiid [htrsb!, incrcais the 

cL>st j  of goods a n d  ser\.iccs to consiiniers Similarly. the nztv record k x p i n g .  public disclol;ors and 

collrc[ion of information burden under [hi. Rule \ \ i l l  bs exponsniially ~r i -n ts r  a i  a rLiiilt o f  t h i s  

ninjor am-ntlirieiit. For sxnniplc, man> inbound call cettttsrj (facilitisj [hat rc ie i ie  oii ly consunisr 

initiiitcil calls such nla i l  orclsr ca~a log  companies) do not currerit l !  h a \ <  ths tcctiiiological 

cnpacit) to record iilbJLlnd calls (for constimer authorization verification ptirposcs) u h i c h  recording 

\\ottld, in  effecl arid practice. bs rsqiiirzd under the proposed amendment as i t  is for outbound calls. 

Such tsclinology con cost tip to st'i.sral iiiillion dollars for each aff?ctcd company to install arid is 

simpl! out o f  reach for all bur the largest businesses. Moreover. the record kesping requiremznts of 

Secrion 3lC).5(a) uill require five sfparats  catsgoriss of records of all inbouricl calls to be kept, 

includiiis recorded cons i tma  snles wrifications for two years, nll of \\.hich represents a ne\\ and 

s lgnlf icmt "pnpzrivork" anti fiiiancial burdcn on inbouiicl niarketers.  i n c l ~ ~ d i n ~  credit card issuers, 

insi!ra;ice conipanies, direct inarhctsrs. utilit! conipanits anti catalog compnniss 

. .  

7 I<cconiinentlnti ons 

}-or all the reasons idsnt i t isd a b o w .  Pi.opossd Rule Section 3 IO.?([) sho~ i l d  be dcliltetl and 

_ .  

e\isrii:g Sect ion 3 IO.b(d) slioiild not be motiitied. Further, the Corninksion shoiild submit this 
portiori. a j  \ \ ? I 1  as all other portions, of ihc Pmpossd Rule to the Oftics of hlannscnicnt and Htidget 

("OhlB") for detailcd revie\\ and comment. See supra note i 

See 67 Fsd. Reg. 4531 I 5  - 



Notwithsranding the foregoing, \\e believe that an eqiiitable balance can be struck bet\veen 

[lie expressed purpose of pro\.iding consumers w i t h  the identity of  each upjell offeror and not 

undu ly  burdening legitimate busintss .  Spccitically, for each tipsell offer mads dtiriiiy an inbound 

call niadc on bshnlf of a third-party ( \ \hcther  an aftiliate or an unrelated party) of the entity offering 

t h s  primary prodiict or service tliar is the siibject of [he inbound call, the niarki'tsr should clearly 

ad\i j i .  tlic. cLolijunlei. of ( i )  thc' iJcn:ir> of hi' oft'c'ror of tlic cipsold prodiict or s:r\.ice a n d  ( i i )  ths 

p i i r ~ ~ x s  of t i i t  upjell. Houi.\ .er.  t h - s  r q ~ i i r e n i e n t s  can and should be made \\ithout expanding the 

SCODS Of t h C  Rlllt 

I ) .  Proposctl Delelion of' Scctioii 3103(a)(?)(iii) n f  t h c  Rule (Express \ 'erifiahle 
.-\utliorir;ition; \$'rittcn Contirm:i t ion) 

I .  Tht Fropossd Animdirieiit \ . \ 'ot i ld Nor Pro\.ids A tv[nterial Bsnetii To Conjiln1e~s. 
Rut  \\'otiId Unduly B1irdc.n Both Consumers And Legitirriatz Businesjrs 

'The propsscd aniendnicnt ds1tti.s t h ~  <-\istin2 piovisioii permitting a ninrketer to obtain a 

C O I ~ S L I I I ~ F ~ ' ~  ' .Ezprsss \ 'erit inble Aurhorizarioii" iii sales involving paynienr b )  iisgotiabli. paper and  

othsr insthods nlierz the payincnt method does not have thz  protections provided by or comparable 

to those available tindcr the Fair Crzilit Billing Act and/or the Truth i n  Lending Act (collectively, 

the "Acts") b! confirtiling thc [ransaclion i n  i u i t i ng  prior to submitting ths consunw ' s  billins 

inforinntion for pnynisnt. 'Ilhc effect of the deletion is that w i t t en  authorization (constinier 

si~iintiire ns dst7nc.d b!. Proposc'il Rtilr Section 3 IO.?(i)) and  taped oral authorization (as defined by 

Proposed Ruls Section 3 IO.$(a)(3)(ii)) \\ould be ths sole permissible methods of obtaining "express 

\<ritiablz" iltillioiimtioii to such triiiisactions. The  Conimission essentially nrgties. nithoiit 

evidentiar) citation. that the \vri[ten authorization confirmation inethod is 'rarcl? used'' and ',subject 

to nbuss" arid iliould, therefore. bc eliiiiinxted. & 67 Fed Reg. 450s. 

Tllz c\ i j t i r lg L1~rittt.n aufliorizntion confirmation method is readily availnblc., straightforxiard. 

rehab!? and is ctirrentlq used b!, m a n y  marketers. I t  is also a far less cunibzrsonie and C O S ~ I ~  
confirnixion nii'rliod than the recording or signattire altc'rnatives provided under the Proposed Rule. 

E\cr! authorization confirmation method is, o f  course. siibject to abuse by unscrupulous marketers, 

but that tinslupported concern alone is insufficient reason for deleting one of  only three "safe harbor" 



methods of verification authorization. See, e.%, Edenfield v. Fane, 507 U.S. 766, 765 (1993); 

Katharine Gibbs School v. Federal Trade Commission, 612 F. 2d 659 (2nd Cir. 1979) (Coniniission 

niiist demonstrate that issued regulations are based upon "substantial e\.idence.") 

2 .  Recommendations 

A S  set fonh above, Section 3IO.?(a)(3)(iii) of the Rule should not bs deleted. I f  the 

Pi.0poj-d Riilc is rLtiiiiisd iii  an)^ forni, i t  sliould bs  clarified to  stnte tlint debit cards. \\Ilicli are 

\ oluntarily afforded protections comparable to those provided tinder the Acts by debit card ijsitc'rs, 

are z\cluded from ths Proposcd Ktile. I~his is partictrlarly irnportmt becauss marketers simpl?. havs  

no \ i n >  of di.;tingtii>hing b thvssn  a dsbit card and a crsdit card on sales c31Ij 

1:. Proposcd Rule  Secfion 310,4(b)(I)(iii)(B) (National  Do-Xot-Call List) 

I .  The Imposition Of A National Do-Not-Call List E.tcesds Ths Scope Of Tils 
r\tithority Granted To The Coinmission By Congress 

Tlis C'oninlijsion proposts to iniplemsnt a national do-not-call list and, in support thsreof, 

qtiotsj its Congressional instruction to prohibit '"pattern of unsolicited calls  \vhich the rtnsonable 

consumer would considsr coercii'e o i  such consitnwr's right to prir.ac)..'" 67 Fed. Reg. 451% 

u. 15 U.S.C. Ssction 6102(a)(;)(A). As pre\iously addressed herein. this probision lsnds no 

support whatsoc\.er to the proposition that Congress intended the Ac t  or the Commission to address 

-priv;icy concerns. I n  short, legitimate ( i ,e. ,  non-deceptive non-abusive) calls are simply outside 

of ths scops of the Commission's regulator> authority. Morco\.er, the 

Coinmiision has no authorit> to declars legitinlate telemarketing practices E r  abusive. Ser H.R. 

Rep., No.  20. 

. .I6 

See supra notfs 2-4 .  

Con:. I" Sess. 4 (1993) 

2 .  I f l -he  Commission Had 1-he Rcqtt is i te Authorit). To Iniposc A Kational Do-Not-Call 
l a i j t ,  Prs-Emption Of State Do-Not-Call Lists \l,'ould Reduce 1-he Undue Burden On 
R us i inejses 

Thc Proposed Rule does not pre-empt state la \ \ .  Accordingly, each state is free to enact its 

o i i n  legislation h c h  ma) bc mor t  restricti\.e: less rsstricri!.? or the same 2s the Proposed Rule. 

National marketin? c a m p a i p s  are not, h o w v e r ,  conducted on a state-by-state basis. Rather, 

marketers call from multiple locations into multiple states simultaneously. Compliance with the 

See supra discussion ar p. '5 I 6  
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every increasing number of state do-not-call l i ~ t s "  i s  cornplss and burdensome. State do-not-call 

statutes \ai-! from each other as t \ s l l  as f rom that of ths  Proposed Rule. Tl i s  problems that arise 

from ni t i l t ip ls  and conf l ic t ing l i s t s  are obviou,. I f u  company marksting in a l l  50 statcs, i s  forced to 

ptirchaje 50 dil'fcrcnt 5tntS l i s t s  plus tlis Dis t r i c t  of Colt inthin as well as a national list every quarter, 

i t  \ \ i l l  incL:r n significant direst x o i i o r i i i c  burdsn a j  \\ell 3s many indirsct burdsns. In short. i t  is 

be)oiid tloubr [li:i[ th? crcat ioi i  of i i  ii3tioii:iI d ~ ~ - i i ~ > : - c ~ l l  lis1 \ \ i l l  cause i'no:ilio!:> rsvenus lossr 's to 

legitimate ninrkettrs anti that such impact i s  r c q i i i r d  to be Lveigheii by t h e  Conimission. Set supra 

not? I .  .Acl~ l i r io i i :~ I l~,  ths a::ri.gniz efl;ct of  piirchasins 51 different do-not-cnll lists, in various 

coniptrtcr Ib r ix i l s ,  \ \ i l l  ca~ i sc  conip:liiiss to i.\pcriJ suhztiintial resourcej to inregrate the dif ferent 

computer (orri ixs inlo one ti.irahax compnribls \\it11 the company's cal l ins d.ltabnss. This i s  ths 

sailit t )  pc ot'prObl?iil Con2r-i.s fmxl r ~ p r i l i n g  t h e  Telephone Constiin<r Protection Ac t  (-TCPA) in 

1997. I n  t h t  r t sn rd .  (:oiigl-es> irijlrucled tlic FCC, i n  dctcr i i i in i i ig \\licrlicr to rsquire u national do- 

not -ca l l  d:irabnje. tc  ..consider i l i e  difkrsrit nccils of  tslcnmrketers condiis!iiig busiriss on a 

national. r tg iona l ,  state or Ioc;il level . '  7 FC'C R c d .  S7-2 (1932). Afrsr ari e\hntisti\.e study, the 

FCC concl i i i lsd t h t  n conipnnk spccit ic do-not-call l i s t  \ \as nn eqiiitabl). bnlmced n 'ay  to protect 

coniiinier, \\~irhoiit placing ;til iinciuc burden on Isgitimate mnrkcters. H. at p .  14. Thnt concltision 

i s  just a s  val id  today 

- Esisting Conipan) Specific Do-hot-Cal l  L is ts  And Self Hslp Rsmzdies Current ly 
Avai lahlc  T o  Consumers Are The Least Restrictive Means Of Ac!ticving The 
Conimission's Expressed Purposz A n d  hlnintninins Constinier Choice 

i\ cooipany spccific - 'do- i iot-cal !"  l i s t  ii an equitable \vn> to enipo\\sr consLln1crj to mahe 

informed purcli:tjing decisions and to prejzrl s consumer choice. Iiidwd. t i e  FCC determined 

conipnn! specific (lo-not-call l i s t s  arc prtfsrablc to a rnt io i i i i l  do-not-call l i s t  because the  former 

more cffecii\.c.l!. preserved corisiinier choice. & 67 Ted. Reg. 8752 ',i 14. 11. 24. Those coiisumers 

ii.ho do not \\ish to r s c e i x  calls from particulai. conipanies can simply inf0ri;i [he  caller nl  anqllmt 

during the call. For thosc consurners \\.ho u a n t  to rc'csivc' certain types of ca!ls. the Rule alloivs 

t h m  t l t t  l i c cdon i  to dstsrni ine t d i i c h  calls thzy want io recei\.e and prohibi t  those they do not. 

rhsrc arc currenrly l i ~ m l y - o n s  s t ; ~ i r  do-nor-call w.tu[es, eipht pending siats Isgislari~s do-nor-call l i s [  proposals 
and iwo pending fedsra! do-nor-call hf lcgirlatirr proposal>. 

l i  . 
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Consumers can also place themselves on the Direct Marketing Association's well-established 

Telsphone Preference Service List without cost. In addition to the foregoing existing "self-help" 

rsincdies available to consumers ivithout chars?, producis and services availabls to constimers. such 

as -caller id," can be used to screen calls of every nature at their discretion. Significantly. the 

aiailxbilit> of  sslf-help rerncdies rsdtrces or eiiminates the need for regulation and makes i t  

i n c r < . 1 j ~ ~ ~ I ~  excr'isive a d  iirinccessaI) a d ,  ttisrsforc, subjcct to serious conjtittrtionil challenge. 

- _  Sss. c P.. Thomas h', Bsll.  u r n s t  Privacv and  Self-Reuulation: Lessons from the Porn \\.ars, 

CAT0 Briefing Paper KO. 6 5 ,  .4ugmtt, 2001 at p. 4 .  I S  

7 .  HI)\\ \ \ ' i l l  The Proposed Do-h'ot-Cali List h Ftindsd, hlnintainsd And Adminisrered 
And M o i v  h l u c h  Ll'ill It  Cost Consumers? 

The Commission has nor providsil any stibstantivs dstails on hou  thc propojcd national do- 

not-call l is[  \ \ - i l l  be initiall) firndsd, rnaintainsd or administersd. Therefore, i b e  can  on ly  assume 

that ci>iisunIcrs, through higher fcileral t;nes, \\ i l l  bsar all the costs thereof rcgardless of \\ hether 

th:! choose to put their nnms on i t  or not. 19 

- .  , Re c o ni me n d J. t i o n s 

LL'e strongl! iirgz the Conimissiori to reconsidsr the propriety of its proposal in  light of the 

Fiirther, the Commission shotiltl submit this portion as well as all other portions of the a b o w  

Proposzd Ruls to the 011B for detailed reuie\v and comment. See supra note I 

111. 

CONCLUSlON 

As detailed above.  the niembers of  the Consiinler Choice Coalition strongly support the 

iiiteiit and purposc of thr. R ~ l e  and t h -  Act \\'e also strongly bel iew thnt .  as drafted, Sections 

310,4(a)(5) and 3 10.4(b)(iii)(B) of the Proposed Rule are not Lvithin the scope of the Commijsion's 

13 Profcssor Bell disctiss:r the successliil cunsti[utionaI challenges to legislation resrricting lntsrnet speech classified 
a i  indec+iit or harinfiil ro niinorj by arsuing ths availability ofself-help al ternat ives.  
Ihs  TCC, in  connectioii wirh 16  re\iei\ of tbe TCPA, esrimated rhs costs o f  a national do-nor-call database to be 
bstiiesii 9 0  to SSO niil l ion in the first ysar and S20 million each ysar thereafrcr. 7 FCC Rcd. 5 7 5 2  1[ 14 
(1992) Although not includci! lor notice and comment as pan of the Proposed Ruls. rhe Commission has, in  
connscrion with its budgct rqiiest for f i sca l  year 2003, estimated, without support or esplanation, that i t  would 
coIIecI S ~ . O O O . O O O  "from a do-not-call fee'' to  bs charged unidentified personslenriries. & Prepared Sraternent of 
Chairman hluris Before the Subcommittse on Commerce, Justice, State, and the Judiciary dated March 19. 2002 at 

l ' ,  

p. 9 .  
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authority under the Act and that those Sections as well as Sections 310,3(a)(3)(ii)(E) and 310.2(t) 

are not carefully balanced to avoid undue burdens on consumer choice, lsgitimate businesses or 

commercial speech Accordingly, u e  strongly urge yoti to reconsider these Sections of the 

Proposed Rule and modify each of them as recommended above. 
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AN ECONOMIC ASSESSMENT OF PROPOSED AMENDMENTS 
TO THE TELEMARKETING SALES RULE 

by 

James C. Miller 111, Jonathan S. Bowater, 
Richard S. Higgins, and Robert Budd' 

June 5, 2002 

1. Introduction 

Capital Economics and LECG Economics-Finance have been retained by the 

Consumer Choice Coalition to assess the economic impact of the Federal Trade 

Commission's ("FTC's") proposed amendments to the Telemarketing Sales Rule, 16 

CFR Part 310 ("TSR"). The TSR became effective on December 31, 1995 pursuant to 

the Telemarketing Consumer Fraud and Abuse Prevention Act signed into law on 

August 16, 1994 ("the 1994 Act"). The 1994 Act was further expanded by the USA 

PATRIOT Act of 2001 to cover charitable solicitations. As mandated by the 1994 Act, 

the FTC completed a review of the TSR and has proposed to amend and extend its 

coverage 

* 
Dr Miller and Mr. Bowater are Chairman and Economist, respectively. of Capital Economics, an 
economic analysis group associated with the law firm of Howrey Simon Arnold &White,  LLP, with 
offices in Washington, DC, other locations across America, and in Europe. Dr. Higglns and Mr. Budd 
are Director and Consultant, respectively, of LECG Economics-Finance, an economic consulting firm 
with offices in Washington, DC, Emeryville, CA, and other locations around the world. 



In this study we address the more significant proposed changes to the TSR on 

both the telemarketing industry and consumers. The key proposed changes are: (a) 

creation of a national "Do Not Call" ("DNC") list, (b) expansion of the definition of an 

outbound call, (c) possible prohibition of "dead air" caused by predictive dialers, (d) 

prohibition on the transfer of consumers' billing information, and (e) extension of the 

express verifiable authorization rules and removal of written transaction verification, In 

performing the analysis, we rely on publicly available data as well as proprietary data 

provided by members of the Consumer Choice Coalition ("Coalition"). 

We find that some of the proposed amendments vary in their net impact and thus 

the reasonableness of their rationale. Our principal findings are as follows: 

1. The DNC proposal appears to be a cost-effective means of enabling those who wish 

to block calls from telemarketers, provided that this national system pre-empted the 

plethora of state DNC regimes. Otherwise, use of devices which consumers can attach 

to their telephones and the current company-specific DNC regulations would be a better 

approach. 

2. A "zero-abandonment rate" requirement for predictive dialers would deny the 

benefits of this technology altogether and raise costs to consumers. The optimal 

balance between costs to consumers and costs to telemarketers (eventually passed on 

to consumers) is a rate higher than zero, but lower than 18 percent - with the common 

standard of 5 percent appearing reasonable. 

3. Restricting the transfer of billing information would deny consumers and producers 

alike a simple, fast, and accurate means of facilitating a market transaction. The costs 

associated with the proposed amendment are likely to be substantial; the evidence on 

benefits appears to be speculative. 

4 .  Disallowing written confirmation to the consumer as a means of verifying an 
authorization would raise costs to a portion of outbound telemarketers and almost all 

inbound telemarketers, and eventually would raise prices to consumers - without 

evident offsetting benefits. 
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5 Applying to inbound "upsells" the same rules that now apply to outbound sales (DNC 

"scrubbing," restrictions as to time of sale, and [as proposed] prohibitions on transfer 

billing and limits on methods of authorization) is not appropriate, based on any 

reasonable assessment of benefits and the substantial costs to telemarketers, and 

ultimately to consumers. 

In short there are actions that the Commission might take to amend the TSR 

that may enhance the efficiency of the marketplace, but other actions that would clearly 

impose significant costs on the industry - and ultimately consumers -which would not 

be offset by consumer benefits. 

II. Overview of the Telemarketing Industry 

Telemarketing - using the telephone as the principal means of marketing to 

consumers and establishing a sale -consists of two types of services: outbound calling 

and inbound calling. In outbound calling a telemarketer initiates a call to a consumer to 

promote and facilitate the purchase of goods or services. In the case of inbound calls a 

telemarketer promotes and facilitates the sale of goods or services in the course of a 

telephone call initiated by a consumer. 

Inbound telephone services are typically classified into five principal categories, 

based on the types of calls with which they deal: direct TV response, customer 

services, banking/financial customer services, catalog response, and reservation 

services.1 In the course of the call a telemarketer may offer the caller goods and 

services to purchase or the caller may be transferred to another telemarketer who will 

1 Direct n/ response is a service in which telephone operators take orders from consumers who are 
responding to n/ advertisements for goods and sewices. Customer service is a service in which 
telephone operators handle consumer inquires or requests for help In using goods Of  Services (for 
example, consumers might call the customer service number requesting help in operating their 
computer). Eanking/financial customer services provide consumers with information on or assistance 
with banking or financial products (for example. consumers might call their credit card company to find 
out their credit card balance). Catalog response takes orders from consumers who wish to purchase 
goods or services from a catalog. Reservation services make reservations for consumers (for 
example, lodging or car rentals). 
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offer such sales. This practice is known as "upselling."2 Upselling may also take place 

in those cases where the inbound call is not for the purpose of purchasing goods or 

services. 

The telemarketing industry represents a significant and growing part of the U.S. 

economy. According to a forthcoming study, outbound consumer telemarketing 

generated $274.2 billion in product sales in 2001, representing almost 4 percent of all 

U . S .  consumer saIes.3 The same study estimates that product sales will grow by 8 

percent annually, reaching $402.8 billion in 2006. Employment is equally significant: 

the study estimates that some 4.1 million Americans were employed in telemarketing in 

2001.4 

Industry figures for inbound telemarketing are not readily available. However, 

using information from Datamonitor on the ratio of inbound to outbound calls5, and 

information from Coalition members on the typical percentage of inbound calls that are 

offered upsells, the value of sales from inbound calls is estimated to be around $1,228 

billion for 2001.6 Under the proposed amendments upselling would be subject to the 

~ ~~ 

Upselling is not necessarily limited to inbound calling. if a consumer were offered another good or 
service in the course of an outbound call, i t  would also be considered upselling. Obviously the term 
"upselling" is to be distinguished from the unethical and unlawful practice known as "bait and switch." 

Two starling sources - the WEFA Group's estimate of the value of outbound telemarketing sales and 
the FTC s estimate of the number of outbound calls - are available from which sales and cost figures 
can be derived Members of the Coalition inform us that the sales and cost estimates derived by 
WEFA are more accurate, accordingly. we use those figures. If the FTC's estimate were used as the 
starting point, the derived sales, cost, and call figures would be 53 percent lower. 

Forthcoming study by the WEFA Group, Economic Impact: U.S .  Direct and Interachve Marketing 
Today, 2002 Forecast. A March 27, 2002 New York Times article stated that "[alccording to industry 
estimates at least 3 5 million people work at call centers, . [but the] total is probably higher, perhaps 
as many as 6 million, according to estimates cited by Call Center Magazine, Including one estimate 
from Datamonitor, a research firm " 

Datamonitor is a business information company that collects and reports data on a range O f  industries, 
In a recent report. Customer Relationship Outsourcing 2000-2005. Datamonitor estimates that around 
65 percent of telemarketing calls are inbound and around 35 percent are outbound. 

This figure seems high, constituting over 17 percent of personal consumption expenditures in 2001. 
(See Council of Economic Advisers. Economic Indicafors, April 2002, at 1.) Nonetheless, it is 
uncontestable that the volume of calls affected by the proposed amendments is very substantial. 
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TSR. Inbound upselling alone is estimated to represent around $180 billion of the total 

value of sales from inbound calls for 2001 .' Clearly, inbound calling and inbound 

upselling are also significant parts of the U.S. economy. 

The success and growth in consumer telemarketing is evidence that it 

constitutes an efficient method of promoting and facilitating the buying and selling 

goods and services. Telemarketing can inform consumers of goods and services about 

which they have little or no knowledge, and consumers can make purchases from the 

comfort of their own homes. Moreover, consumers can ask questions and get answers 

about the product or services being offered. Telemarketing enables firms to sell goods 

and services directly to consumers without the expense of establishing and maintaining 

a physical retail presence. Telemarketing is also a cost-effective method of direct 

marketing. For example, while the cost of contacting a consumer is lower using direct 

mail, the likelihood of a positive response through telemarketing is typically very much 

higher.* 

I l l .  The Current TSR 

The current TSR, which implemented the 1994 Act, is intended to improve 

consumer welfare by prohibiting specific telemarketing acts or practices considered to 

be deceptive and/or abusive. The key elements are as follows: 

Telemarketers are required to make specific disclosures of material information 

regarding the sales transaction (for example, the terms and conditions of any 

refund, cancellation, exchange or repurchase policy) (§310.3(a)(I)); 

Telemarketers are prohibited from misrepresenting material information (for 

example, the performance or efficacy of a product) (§310.3(a)(2)); 

' Attachment 3 contalns further details of the calculations used to derive an estimate of the total value of 
inbound telemarketing and inbound upsellmg 

Edward Nash Direct Markefing Strategy Planning Execution 2000, at 467 
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Telemarketers may only call consumers between 8 : O O  a.m. and 9:00 p.m. 

(§310.4(c)); 

Telemarketers may not call consumers who have asked not to be called again 

(§310.4(b)(ii)); and 

Telemarketers must obtain express verifiable authorization for payments that 

involve any form of negotiable paper (for example, a check or draft) drawn on a 

person's checking, saving, share or similar account (§310.3(a)(3)). 

Under the 1994 Act both the FTC and state attorneys general are authorized to enforce 

the TSR in federal court As of January 2002, the TSR had resulted in judgements 

amounting to more than $152 million in consumer redress and $500,000 in civil 

penalties.9 

Telemarketers are also subject to FCC rules that went into effect in 1992 

implementing the Telephone Consumer Protection Act ("TCPA") of 1991, These rules 

are concerned with how the telephone can be used for the purpose of selling goods and 

services. The most significant elements require that telemarketers: (a) observe strict 

limits on calling hours, (b) maintain a DNC list, (c) have a telemarketing policy, (d) 

maintain a training policy, and (e) disclose name and contact information. 

The FCC's rules are consistent with the TSR. For example, the DNC list 

required by the FCC is company-specific. Telemarketers must maintain lists of the 

numbers of all individuals who request not to be called, and once an individual has 

requested not to be called, the telemarketer must refrain from calling that individual for 

a period of 10 years. The TCPA directed the FCC to explore the possibility of 

establishing a nation-wide DNC list. However, after assessing the proposal, the FCC 

concluded that it "is not an efficient, effective, or economic means of avoiding unwanted 

telephone solicitations."'O 

~ ~~ 

FTC Press Release, January 22, 2002. 

l o  FCC Report and Order (FCC 92-4431, September 17, 1992, at 15 
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IV. Proposed Amendments to the TSR 

Pursuant to an extensive review, the FTC has proposed amending the current 

TSR, increasing the level of restrictions on telemarketers' operations and extending the 

TSR's reach. The principal proposed amendments are as follows: 

Creation of a national "Do Not Call" ("DNC") registry for consumers to 

supplement the current company-specific DNC provision; 

Modification of the definition of an outbound telephone call to include those 

situations in which a consumer on an inbound call is either transferred to a 

separate telemarketer for the purpose of being offered another good or 

service, or is offered a good or service from a different seller by the same 

telemarketer ("inbound upselling"); 

Extension of the express verifiable authorization rule to cover all transactions 

in which the payment mechanism lacks dispute resolution protection or 

protection against unauthorized charges comparable to those available under 

the Fair Credit Billing Act and the Truth in Lending Act, and removal of the 

provision allowing telemarketers to obtain express verifiable authorization by 

confirming the transaction in writing prior to submitting the customer's billing 

information for payment; 

Prohibition of the practice of receiving any consumer's billing information from 

any third party for use in telemarketing, or disclosing any consumer's billing 

information to any third party for use in telemarketing, and a requirement that 

the customer must receive additional information for an authorization to be 

deemed verifiable: the name of the account to be charged (e.g., 

"Mastercard") and the account number, which must be recited by either the 

consumer or the telemarketer; and 

Clarification that the use of predictive dialers resulting in "dead air" violates 

the Rule. 

0 
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V. Impact of Proposed Changes 

While the proposed changes to the TSR are designed to benefit consumers by 

circumscribing certain telemarketing practices, they would have significant impacts on 

telemarketing firms' costs, which would then lead to higher prices and/or reduced 

availability for consumers. The relevant concern, then, is assessing these respective 

impacts. The impacts of the proposed changes with respect to outbound and inbound 

telemarketing are assessed in the next two sections. 

The proposed changes may have other impacts not directly affecting costs and 

prices. For example, they may also increase the risk of identity theft by exposing 

telemarketing operators to consumer account information for the first time - a concern 

that is real, though difficult to measure. In the main, these possible adverse impacts 

are not addressed in this report 

Outbound Telemarketing 

For outbound telemarketing, which involves telemarketers initiating calls to 

consumers, the key element driving the direct cost of selling goods or services is the 

number of calls made per hour. Telemarketing firms' principal direct inputs for making 

calls are telephone lines and telephone operators. Given a particular rate for 

converting calls into sales, the more calls that can be made per unit of time, the lower 

the cost per sale. Because the proposed amendments would slow down the number of 

calls per unit of time, they would have a significant impact on the cost per call. In 

addition to direct call costs, telemarketing firms have to purchase customer lists and 

various state DNC lists, against which their calling lists have to be checked (a process 

known as "scrubbing"). The proposed changes would also raise these costs. 

Proposed National DNC list 
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Many people do not want to be bothered with calls from telemarketers. Creating 

a DNC program is one way of serving this objective. However, other approaches do 

exist. Electronic devices that attach to a telephone line can either block telemarketing 

calls (e.g., the "Telezapper") or enable an individual to screen their calls (e.g., caller ID). 

Assuming that 10 percent of the (approximate1y)ll 115 million households in the United 

States wished to block calls from telemarketers, the cost of their purchasing a device, 

using the $50 cost of a Telezapper as an example, would be approximately $77 million 

per year, assuming the device had a IO-year useful life.12 

Services such as caller ID have a monthly charge in addition to the up-front cost 

of the device: equipment costs can be as low as $9.99, while monthly fees are around 

$7.50.'3 Caller ID does not stop a call, but does allow call screening, giving an 

individual the option of whether or not to take a call. However, it is not always possible 

for an individual to determine whether a call is from a telemarketer, and caller ID is not 

available in all regions. Another solution for those not wishing to receive telemarketing 

calls is to make use of a service offered by some local telephone companies which 

enables a household to restrict the calls it receives to only those from people who have 

been given the household's pass code. Telemarketers are necessarily blocked 

because they would not have access to the pass code. This service costs around $3 

monthly.'4 

11 The current DMA DNC list includes approximately 4 milllon registered names (FTC Notice of 
Proposed Rulemaking at 72) That is less than 4 percent of the number of households in the United 
States Conservatively, we assume that under a natlonal DNC program more than twice that number 
of households would wish to block calls 

115 million x 0 1 x $50 per Telezapper x (1.03)"IO [real rate of interest compounded over 10 years] + 

10 years useful life With economies of volume, one could anticipate the unit cost to fall. Thus the 
figure cited might be considered an upper bound on the cost of taking this approach. 

7 3  $9 99 is the lowest prlce for a Caller ID device on BestBuy.com, $7.50 is the monthly fee for Caller ID 
from Verizon. 

l4 S3.00 IS the monthly charge for this service from Verizon (there is also a one-time charge of $2.50) 
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Yet another approach is the simple answering machine, which consumers can 

use to monitor incoming calls and refuse to "pick up" at their option. The cost of a 

usable solid-state answering machine (one that should work for several years) is 

approximately $20.15 

A national DNC list is the approach to preventing unwanted telemarketing calls 

that would be mandated by the proposed amendments.lS Although the exact details of 

how such a national DNC list would operate for the consumer have not been spelled 

out, it is likely that it would involve consumers' registering their desires not to receive 

telemarketing calls (except for possibly those from a selective list) with the FTC, most 

likely via a 1-800 telephone number. These DNC numbers would be maintained in a 

database, which would then be accessed by all telemarketing service bureaus selling 

either their own firm's or a third party firm's goods or services. 

Under the proposed rule, user fees imposed on telemarketers would fund the 

national DNC pr0gram.1~ The fees would be based on the number of different area 

codes of data a telemarketer uses annually. Each telemarketer would be charged $12 

per year for each area code of data they use. The annual fee would be capped at 

$3,000, which would be charged for using 250 area codes of data or more. The FTC 

estimates fees totaling approximately $3 million would be needed in Fiscal Year 2003 to 

cover part of the cost of operating a national DNC program.'e Based on the number of 

telemarketers that access the various state lists, the FTC estimates that 3,000 

telemarketers would pay for access to the national DNC registry. This implies that the 

FTC anticipates receiving an average annual fee of $1,000 from each telernarketer. 

~~ 

l 5  The lowest price for a digital answering machine on BestBuy com Is $19 99. 

16 I t  IS  worth noting that personal devices block all unwanted calls and are not just limited to those within 
the scope of the FTC rule 

l7 FTC Notice of  Proposed Rulemaking Telemarketing Sales Rule User Fees 

'' The FCC has proposed a total budget of $5 million for the first year of a national registry This may 
turn out to be an insufficient sum' we understand that the attorney general for California has recently 
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In addition to the costs the FTC would incur operating a national DNC registry. a 

number of telemarketing firms would have to invest in equipment to enable them to 

comply with the proposed DNC program. While almost all outbound telemarketing firms 

presently have equipment enabling them to comply with state DNC registries (this is 

discussed below), a large number of firms specializing in inbound telemarketing do not. 

As discussed in greater detail in the next section. significant expenditures for new 

equipment would be required to comply with the proposed rule. 

Given that the objective is enabling those who do not wish to receive 

telemarketing calls, the national DNC list approach would be appropriate only if the 

associated costs were less than the costs of various self-help alternatives (e.g., 

Telezapper and caller ID). There are two complications in this straightforward 

calculation. The first is that as many as 24 states have enacted laws to create and 

enforce their own DNC lists. Because telemarketing is not carried out on a state- 

specific basis, telemarketing firms are subject to a plethora of different DNC restrictions 

and have had to invest in technology that allows them to meet all such DNC 

requirements. In addition to these technology costs, telemarketing firms face the on- 

going costs of purchasing each state's DNC list (most states require firms to purchase 

updated lists regularly to ensure that they are current), and every call list has to be 

checked, or scrubbed, against every DNC list to remove any listed number. Thus, for 

each new DNC list telemarketing firms face the cost of the fee to purchase the DNC list 

and the cost of the additional processing, Further, a new DNC list will not necessarily 

use the same database software as other DNC lists (the 24 states do not all use the 

same software), This imposes additional costs on telemarketing firms which must 

purchase a range of software packages in order to comply with every DNC list, due to 

the incompatibilities and inconsistencies among the various lists. 

A federally-imposed, national DNC program that simply added to the current 
array of state DNC schemes would be one more, albeit huge, list that telemarketing 

asked for a budget increase of $8 2 million for a proposed DNC program (American Teleservices 
Associationi 



firms would have to obtain and process, adding to their costs. In addition to the $1,000 

per year that the FTC estimates each telemarketer would pay on average to access the 

registry, we understand that telemarketers would require around two hours of 

processing time to scrub the lists, at a cost of around $50 per hour. Under the 

proposed national DNC program, a telemarketer would be required to reconcile his lists 

on at least a monthly basis. Assuming that 12 updated national DNC lists were 

obtained per year and given the average annual fee of $1,000, this would imply a total 

annual cost of $2,200 for each telemarketer to comply with the national DNC program. 

Given the FTC’s estimate of 3,000 telemarketing operations, this would imply a total 

annual cost of $6.6 million.’g Again, if the national program were in addition to the 

current plethora of state programs, the overall cost of the DNC approach could be quite 

exorbitant. 

On the other hand, if the national DNC list preempted the state lists, the cost of a 

national DNC program would be much more reasonable and would appear to be the 

least costs method of enabling those who wished to avoid calls from telemarketers. 

The second complication to the straightfoward calculation of the cost-effective 

means of eliminating unwanted calls from telemarketers is that in some respects a DNC 

regime is an advantage to telemarketers: it is not in their interest to spend time calling 

households that do not want to be called. To this end the Direct Marketing Association 

established a voluntary DNC list on which households can register. The list is available 

to all telemarketers, and all members of the DMA are obliged to comply with the list and 

typically do so. (A shortcoming of the DMA list is that its enforceable reach is limited to 

those firms that are members of DMA.) 

To sLim up, it would appear that the cost-effective strategy of enabling those not 

wishing to receive telemarketing calls is to have a national DNC program that pre-empts 

l9 With each update requiring two hours of processing, 12 updates per year would require a total of 24 
hours of processing time At $50 per hour, this represents a total processing cost of $1,200 With the 
additional $1,000 annual cost of obtaining a national DNC list. this gives a total annual cost of $2,200, 
$2,200 multiplied by 3,000, the number of telemarketers, gives a total industry cost of $6.6 million. 
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the various state DNC programs. The least cost-effective strategy is a system of 

multiple (national, state) DNC regimes. In between lies the use of personal devices 

such as Telezapper and caller ID.20 

Zero abandonment rate for predictive dialers 

The most significant development in the outbound telemarketing sector in the 

past decade has been the introduction of predictive dialer technology. In contrast to 

traditional outbound telemarketing in which operators dial telephone numbers from a 

list, predictive dialers automatically dial telephone numbers ready for operators to pick 

up. Mathematical algorithms, based on dialing time, the expected time for a household 

to answer the telephone (pick-up time), the expected length (of time) of an outbound 

call (call length), and the number of operators available, are used to determine the 

frequency with which calls are made. The goal is to ensure that as soon as an operator 

is finished talking to one person, another person is waiting to be spoken to. 

Predictive dialer technology has reduced the cost of outbound calling 

dramatically, because it reduces the amount of "dead time." which is the sum of dialing 

time and pick-up time. Dead time is costly because telemarketing firms pay operators 

by the hour regardless of whether they are talking to prospective customers or waiting 

for a connection. By reducing the amount of operator dead time, predictive dialing has 

enabled operators to increase significantly the number of calls per hour they handle, 

and thus has led to significant reductions in the cost per call. 

There are other costs to consider. In a general sense, the more predictive 

dialing saves telemarketing firms, the more costs it imposes on households. Because 

pick-up time and call length are random variables, predictive dialer technology will on 

occasion lead to a consumer's answering a call but having no operator available to take 
~~ 

We note that one alleged advantage of the personal device approach is that i t  would place the cost on 
those not wishing to receive telemarketing calls, whereas the DNC approach would place the cost on 
all telemarketing consumers, as the increased costs to telemarketers would eventually be passed on 
to consumers in a non-discriminatorv fashion 
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the call. In these instances the predictive dialer terminates the call.21 This is a cost to 

the consumer in terms of the wasted time she spends answering the call and the 

distress caused by receiving an apparent nuisance call. The relative frequency with 

which this occurs is known as the abandonment rate. Predictive dialer technology 

allows telemarketing firms to adjust the abandonment rate, but this affects the number 

of calls an operator can handle per hour. The higher the abandonment rate the more 

calls operators can handle per hour and thus the lower the per-call cost. The lower the 

abandonment rate the fewer calls operators can handle per hour and thus the higher 

the per-call cost. 

The ideal solution to this matter involves a balancing of the costs faced by 

households and the cost savings realized by telemarketing firms. Or, alternatively, a 

balancing of the cost savings to consumers from a reduction in the abandonment rate 

versus the cost increases realized by telemarketing firms.22 It is possible to ascertain 

some boundaries here. Given the technology of predictive dialing and the distribution 

of variables mentioned above, we understand from Coalition members that the number 

of calls per hour that can be achieved increases with the abandonment rate up to about 

18 percent; beyond that level, little increase in calls per hour is achieved. Thus, 

telemarketing firms have little incentive to set the abandonment rate above 18 percent, 

and most telemarketers follow the DMA guidelines, which call for an abandonment rate 

of 5 percent. This does not give telemarketers the lowest possible calling costs, but 

does not unduly overburden households with abandoned calls. 

The Commission proposed that it be a violation for a telemarketing firm to 

generate any abandoned calls. Given the technology and the randomness of key 

variables, if this were enforced the rule would terminate all predictive dialing, and thus 

all of the benefits of this technology would be lost. Because of variations in human 

I f  an operator is not available immediately, i t  IS often the consumer who terminates the call before the 
predictive dialer 

22  What the analysls requires is minimizmg the sum of the two costs 
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behavior, so long as predictive dialers are used, there will always be some instances in 

which calls are terminated because they cannot be matched with operators. This does 

not reflect a faulty algorithm, but is the consequence of the randomness of the 

underlying input variables (pick-up time and call length). The abandonment rate can be 

reduced (with an associated reduction in calls per hour, as discussed above), but it 

cannot be set to zero without disconnecting the unit. That is, to achieve a zero 

abandonment rate the equipment would no longer be able to "predict" when to make a 

call: the equipment would first have to make sure that an operator was available to 

answer a call. 

Again, if zero abandonment were enforced, the predictive dialing technology 

would have to be abandoned. This would lead to a substantial increase in the 

telernarketers' cost per call and, consequently, increases in costs to ultimate 

consumers. We understand from Coalition members that, on average, using predictive 

dialing set at an abandonment rate of 5 percent a telemarketing operator can handle 

around 13 to 14 consumer contacts per h0ur.~3 Without predictive dialing, the number 

of consumer contacts an operator can handle per hour falls to around eight. 

The average dollar value of an outbound telemarketing sale varies considerably 

depending on the product being sold. On average we understand the dollar value of a 

sale is around $85. Given 2001 total sales of $274 billion, this means that around 3.2 

billion sales were completed. Assuming a contact-to-sales conversion rate of 20 

percent, the number of sales implies that approximately 16 billion consumer contacts 

were made (around three contacts per household per week). Using a predictive dialer 

with a 5 percent abandonment rate, it would take around 1.2 billion man-hours to make 

the contacts. If a zero abandonment rate were used, it would take around 2.0 billion 

hours, an increase of 67 percent. This would increase outbound telemarketers' calling 

costs by around $19 billion, given a typical hourly direct cost of $22 per hour. The 

23  The number of calls an operator can handle varies considerably dependlng on the product being sold 
For example, technical products typically take longer to sell, so fewer calls can be handled per hour. 
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average cost of a sale would increase by around $6. (See Attachment 1 for further 

details on the calculation.) 

The analysis just described assumes that telemarketers have the additional 

capacity available to accommodate the additional time needed to make the calls. 

Assume for the moment the extreme case where there is no additional capacity and the 

number of hours is limited to 1.2 billion. At a zero abandonment rate, only 9.2 billion 

consumer contacts would be made. At a 20 percent conversion rate, there would be 

1.8 billion sales, which at the $85 average value per sale yields total sales of around 

$1  57 billion, In other words, there would be around $1 17 billion in lost sales. (See 

Attachment 1 . )  

Restricfions on transfer of billing information 

The key input that allows companies to sell goods and services via telemarketing 

is a list of potential customers to call. Obtaining these lists can be a significant 

expense. In addition to the cost of renting or purchasing a list, substantial effort has to 

be undertaken to look up missing numbers. Some companies specialize in matching 

telephone numbers with names, charging between 7 cents and 10 cents per r1arne.2~ A 

widespread method companies use to obtain lists without incurring these up-front costs 

is to agree to share revenue with another company in return for using their list, which 

incorporates consumers' billing information as well as their telephone numbers. This 

practice is known as pre-acquired account telemarketing. Many banks, oil companies, 

department stores, and Internet-access providers have made their lists available on this 

basis. 

By agreeing to share revenue the telemarketing company reduces the risk of 

investing in a list that may turn out to generate little revenue.25 Moreover, by also 
. 

24 Edward Nash, Dmct Makeling: Slfalegy, Plaming. Execution, 2000, at 467. 

25 The price of avoiding that risk is that any revenue generated must be shared. 



acquiring customers' billing information, telemarketing firms are able to process 

payments more efficiently. Typically, pre-acquired accounts do not provide 

telemarketing operators with access to customers' billing account details (e.g., account 

numbers) but provide only a code that allows them to make charges against a 

customer's account. Pre-acquired account telemarketing has been used by the 

telemarketing industry for over two decades. It provides both firms and consumers with 

a method of completing sales transactions that is both quick and accurate. Further, 

since consumers' billing details are not provided to operators, the opportunities for 

account theft are minimized. 

The proposed changes to the TSR would prohibit telemarketing firms from using 

consumer lists with billing information attached (Le., pre-acquired accounts). Moreover, 

the proposed changes would require customers purchasing products to recite their 

billing information to the operator, regardless of whether the customer has bought 

goods from the merchant before and so has account details on record with the 

merchant. The rationale for the proposed changes is to reduce costly errors: that 

consumers are less likely to purchase goods or services without having realized they 

had made a purchase if they were required to locate and read out their billing 

information. 

We are unaware, however, of strong evidence that consumers are confused by 

the current system and are more likely to purchase goods and services in error if they 

are not required to provide their billing information, In fact, a focus group survey carried 

out by Luntz Research for Memberworks, designed to assess public opinion on 

telemarketing, found that 85 percent of those polled said the billing methods currently 

used were understandabkZ6 

In effect, the rule change would remove a convenient and quick way for 

consumers to complete a transaction. The increased time it would take to complete a 

transaction would add to the costs of telemarketlng - costs that would be passed on to 

26 Memorandum from the Luntz Research Companies to Mclntyre Law Firm dated April 15, 2001 
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consumers. We understand from Coalition members that the additional disclosure 

would likely add between 60 and 90 seconds to the length of a typical transaction. 

Given direct hourly costs of around $22 and using the mid-point of the estimated time 

increase range (75 seconds), around $0.46 would be added to the cost of completing a 

sales transaction. For the estimated 3.2 billion annual sales calculated in the previous 

section, this implies a total increase to outbound telemarketers costs of around $1.5 

billion. (See Attachment 2 for further details.) While it is difficult to estimate, it is also 

likely that telemarketers would face lost sales because some consumers would not be 

willing to spend the extra time needed to provide their billing information. 

The relevant question, therefore, is whether the annual cost of consumer errors 

to which the proposed rule is addressed exceeds or is less than the $1.5 billion annual 

cost described above. 

Loss of written verification mefhod 

The proposed amendments to the TSR would also withdraw one of the three 

ways currently used to verify an authorization for payments made by methods such as 

checks, drafts, and other forms of negotiable paper drawn on a person's checking, 

savings, share or similar account. These approaches are known as "novel" payment 

methods. The current TSR identifies three ways to obtain express verifiable 

authorization: (1) written authorization by the customer, including signature; (2) tape 

recorded oral authorization; and (3) written confirmation of the transaction, sent to the 

customer before submission of the draft for payment. The proposed amendments 

would delete the third approach. 

While almost all outbound telemarketing firms have the capability to tape record 

sale transactions (this Is usually done for credit card transactions. although it is not 
required by the TSR), we understand that a large number of telemarketing firms also 

send out written confirmation as back-up verification. Should the recording device 

malfunction or a problem arise with tape retrieval, the telemarketer has an additional 
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verification method to fall back on should a dispute with a customer arise. This back-up 

practice would be lost under the amended rule. 

Moreover, a significant number of outbound telemarketers only use the written 

confirmation method for non-credit card transactions. Typically, it is the in-house 

telemarketing operation of merchants (for example, a bank's telemarketing operation) 

and smaller telernarketers that use only written confirmation, rather than the large 

telemarketing service companies. If this method were to become unavailable, these 

telemarketers would have to use one of the more expensive methods. Most likely they 

would tape record transactions, which is the next most cost-effective, and workable, 

method. However, this would require significant up-front investment in the equipment 

necessary to record transactions. We understand from Coalition members that the set- 

up costs would be around $500 to $1,000 per telemarketing operator's seat, plus 

additional direct costs would be incurred taping and managing a storage and retrieval 

system. Third-party solutions we understand cost $1 to $2 per transaction. These are 

costs that would ultimately be passed on to consumers. 

Thus, the question is whether the "abuses" to which the proposed amendments 

are addressed in some way impose more costs on consumer than the costs just 

described. 

Summary on outbound calls 

The proposed changes to the current TSR would increase substantially the costs 

of outbound telemarketing - costs which in a competitive telemarketing industry would 

be passed on to consumers. Direct costs for outbound calling would increase by an 

estimated S20 billion per year, or $6.35 per sale transacted, which represents just over 

7 percent of total annual outbound sales. Additional annual costs totaling at least $6.6 
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million would also have to be incurred to comply with a national DNC list, unless it 

preempted the state DNC regimes that currently exist.27 

Inbound Telemarketing 

In contrast to the outbound variety, inbound telemarketing does not involve 

operators calling households to offer them goods and services. Rather, inbound 

telemarketers respond to calls initiated by households. Frequently individuals initiate 

calls for the purpose of purchasing goods and services; for example, a consumer might 

call to purchase a product he has just seen advertised on TV. At other times, 

individuals initiate calls for other reasons, such as requesting information or contacting 

customer service: for example, a computer owner may call customer service for 

assistance in operating her computer. Inbound calls can be categorized based on the 

purpose of the call; typically, the calls fall into the following categories: direct TV 

response, banking/financial customer service, customer service, catalog response, and 

reservation services. 

Regardless of whether the call is initiated for the specific purpose of purchasing 

goods or services, the caller may be offered a (further) good or service. This is a 

practice known as "inbound upselling." Industry figures for inbound telemarketing tend 

to be harder to obtain than for outbound telemarketing. However, some data on the 

volume of inbound calling compared to outbound calling are available from 

Datamonitor,28 which reports that approximately 65 percent of telemarketing calls are 

inbound, while approximately 35 percent are outbound. Out of the total number of 

inbound calls, only around 35 percent are for the specific purpose of purchasing goods 

or services, and of outbound calls around 85 percent are sales-oriented. 

27 In which case the costs of meeting DNC requirements might be lower than a t  present 

28 Datamomtor, Ciistorner Relationship Outsourcing 2000 - 2005 
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Based on the 16 billion outbound calls estimated to have been made in 2001. 

these figures suggest that around 35 billion inbound calls were made, and that around 

12 billion of those calls were acquisition-related. Information from Coalition members 

suggests that around 40 percent of inbound calls are offered at least one upsell. This 

implies that around 14 billion upsells were made in 2001. (See Attachment 3 for further 

details.) 

Inbound upselling is an efficient way of selling goods and services via 

telemarketing because it allows inbound calling operators to take advantage of the fact 

that they have already incurred the fixed costs necessary to receive incoming calls (the 

cost of office space, telephone equipment, etc.). The main cost of upselling is then the 

incremental cost of handling a longer call. An additional saving is that inbound calling 

operators do not have to incur the expense of purchasing or renting lists of consumers 

to call, nor incur the costs associated with making the calls (predictive dialer equipment 

costs and/or costs of dialing numbers and waiting for a response). For the consumer, 

upselling informs them of products -typically relevant to the purpose of their call -that 

they might not otherwise find out about. 

The economics of inbound calling are not dissimilar to those for outbound calling. 

Because direct calling costs are incurred on a per unit time basis, the key cost driver is 

the time it takes to complete calls. The greater the efficiency with which calls can be 

dealt (the more calls that can be accommodated per hour), the lower the cost incurred 

for each call. Similarly, the quicker an upsell can be made, the lower the cost of the 

transaction. 

Inbound calls and inbound upselling are not covered by the current TSR. But 

under the proposed amendments, inbound upselling would be covered by the TSR 

because the amended rule would turn an inbound upsell into an outbound call for the 

purpose of regulatory compliance. This would mean that all of the regulations that 

apply to outbound calls would apply to inbound upsales. As with the impact of the 

proposed changes on outbound calling, the impact on inbound upselling would be to 

increase costs and reduce revenue-generating opportunities. Furthermore, the majority 
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of inbound telemarketers do not have the equipment necessary to comply with the 

regulations, and so significant up-front cost would have to be incurred to obtain such 

equipment - costs that would be passed on to consumers. 

Applying DNC Iists 

As with outbound calling, inbound upselling would be subject to the proposed 

national DNC list. This means that before an operator could make an upsell, he would 

have to verify that the number from which the person called was not on the national 

DNC list. This would require inbound telemarketing firms to invest in new equipment 

that enabled them to do this. We understand from Coalition members that the cost of 

such equipment is considerable, running into millions of dollars per facility. There would 

also be on-going administration and maintenance costs incurred to ensure that the 

DNC list was kept current and the equipment operated properly. As discussed above 

for outbound calling, the direct compliance cost alone would likely be around $2,200 per 

year for each telemarketing operation - a cost that would be passed on to consumers. 

In addition to the up-front equipment costs and on-going administration and 

maintenance costs that complying with a national DNC list would involve, compliance 

would also increase the length of time it would take to make an upsell. Because an 

operator would have to ensure that the caller was not on the national DNC list before he 

could offer an upsell, he would have to wait while a computer cross-checked the caller's 

ID with the DNC list. This is not something that can be done beforehand, as it is in 

outbound telemarketing, because it is the consumer, not the telemarketer. who has 

initiated the call. 

Information provided by Coalition members indicates that the time it would take 

to check whether or not a caller is on the DNC list would add approximately 50 percent  
to the time required to complete an upsell. The average length of time spent on an 

upsell is approximately two minutes; checking against a DNC list would therefore add 

another minute to the time it took to complete an upsell. Given direct costs (around $25 
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per hour) and 14 million annual upsells (2001 estimate), total annual calling costs would 

increase by around $6 billion, or $2.78 per sale, assuming no reduction in sales 

volume. (See Attachment 4 for further details.) In reality, however, we understand it is 

unlikely that that many consumers would be unwilling to wait while their details were 

cross-checked against a DNC list. Thus sales would fall, perhaps precipitously, unless 

equipment was found that could expedite the checking process. Likely, such 

equipment would cost considerably more than the equipment currently used in 

outbound calling, where telemarketers have the luxury of time to check their lists. 

The above analysis assumes that inbound telemarketers have the additional 

capacity that would be necessary to spend the extra time on the making an upsell. If no 

additional capacity were available, the number of upsells made would be reduced, 

leading to lower revenues. With a 50 percent increase in the time required to make an 

upsell, on average a third less upsells could be made in the same amount of time - and 

in the extreme case of no additional capacity being available this would imply $60 billion 

in lost sales annually. (See Attachment 4.) 
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Time restrictions 

Under the amended TSR, inbound upselling would also become subject to 

calling hour restrictions. The current TSR limits outbound calling to the hours of 8 : O O  

a.m. and 9:00 p-m.: inbound upselling would also be restricted to these hours. While 

this would not add directly to the telemarketing firms' costs of handling calls, it would 

significantly limit firms' revenue opportunities. Coalition Members estimate that some 

30 percent fewer upsells would be made due to the time restrictions. Given that around 

$180 billion in sales are generated annually from upselling (estimated for 2001), a 30 

percent reduction implies lost sales of around $54 billion annually. 

Calling hour restrictions for outbound telemarketing are justified on grounds that 

between certain hours the vast majority of households do not want to be disturbed by 

calls from telemarketers. However, since an individual initiates an inbound call it is 

reasonable to interpret that action as an indication that he is willing to deal with a sales 

offer, at that particular hour. Given that individuals thus signal that the hour is not a 

"protected zone," applying the calling hour restrictions to such calls would seem to have 

little, if any, justification. 

Cost of taping equipment (written verification will be lost) 

The proposed amendments to the TSR would also eliminate written confirmation 

sent out to the consumer as a means of express authorization of so-called novel 

payments (checks, drafts and other forms of negotiable paper drawn on a person's 

checking, savings, share or similar account). 

Although not required, many inbound telemarketers use the written confirmation 

method to verify sales transactions. Under the proposed rule, they would have to 

obtain written authorization from the consumer or tape record an oral authorization. Of 
the two, taping the sales transaction would appear to be the more cost-effective choice. 

But at present, few inbound telemarketers have the equipment required to tape sales 

transactions. Information from Coalition members suggests that the set-up costs would 
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be between $500 and $1,000 for each telemarketing operator's seat, plus additional 

direct costs would be incurred taping and managing a storage and retrieval system. 

As discussed above, third-party solutions to taping cost around $1 to $2 per 

transaction. Given that there are around 2.1 billion upsell sales (2001 estimate), total 

industry costs would increase by around $3 billion if a third-party solution were used, at 

a cost of $1.50 per transaction - costs that ultimately would be passed on to 

consumers. 

Restrictioms on transfer of billing information 

Although inbound telemarketers do not require call lists, they still enter into 

agreements with other companies to obtain consumers' billing information. These are 

often referred to as affinity relationships. For example, a merchant may enter into an 

agreement with a credit card company to allow it to offer upsells to the credit card 

holders. A customer calling the credit card customer service center might be offered an 

upsell, and if she accepts the upsell, the merchant would bill the account pre-acquired 

from the credit card company.29 As discussed above, this practice offers an efficient 

method by which telemarketers and customers can complete a sales transaction. 

Additionally, a merchant typically does not have access to customers' actual account 

details, but using a code is able to bill customers' accounts if a sale takes place. 

The proposed amendments would prohibit pre-acquired account telemarketing 

Consequently, customers would be required to recite their billing information to the 

telemarketer in order to complete a transaction. Moreover, under the proposed 

changes, customers would have to recite their billing information for each additional 

- 

29 There are three main types of billing information transfer: (1) when an Inbound operator Sells one 
merchanvs product (and so obtains the customer's billing information) and then upsells another 
merchant's product, the customer's billing information will be transferred to both merchants; (2) when 
the inbound operator already has a customer's billing information (e.g , a bank's customer service 
center) and upsells a merchant's product, the customer's billing information will be passed on to the 
merchant, and (3) when an inbound operator hands on a customer to another operator for an upsell. 
the customer's billing information is passed on to the second operator 
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upsell purchase, despite having just given this information to the telemarketer. It would 

not be permissible under the proposed amended rule, for example, for the telemarketer 

to say, "May I charge the purchase to the credit card you just gave me?" 

The prohibition on using pre-acquired accounts and the additional disclosure of 

billing information would significantly increase the cost of upselling, and would increase 

the opportunity for billing information fraud by requiring more operators to obtain 

payment details. As discussed above for outbound telemarketing, the additional 

disclosure would likely add between 60 and 90 seconds to the length of a sales 

transaction. Given direct hourly costs of around $25, and using the mid-point of the 

estimated time increase range (75 seconds), around $0.52 would be added to the cost 

of completing a sales transaction. For the estimated 2.1 billion annual upsell sales, this 

would increase telemarketers total calling costs by around $1 . I  billion annually - costs 

that would be passed on to consumers. (See Attachment 5 for further details.) 

Summary of impact on inbound upsells 

The proposed changes to the current TSR would substantially increase the cost 

of inbound upselling. Direct costs would increase by an estimated $7 billion, or $3.30 

per upsell sale transacted (assuming consumer would be willing to wait the extra time 

while they are checked against a national DNC list), which represents just under 4 

percent of total annual inbound upsell sales. Additionally, substantial costs would have 

to be incurred for new equipment required to comply with a national DNC list and to 

tape record transaction. If the cost of a third-party solution to tape recording is used, 

the total cost increase would be an estimated $3 billion, or $1.50 per transaction. 

These cost increases -which would ultimately be passed on to consumers - must be 

weighed against the alleged benefits to consumers (net of the additional time they must 

spend in making the transaction). 

Conclusion 

- 26 - 



The proposed changes to the TSR are intended to increase consumers' 

protection from abusive and deceptive telemarketing practices. Further protecting 

consumers through increased regulation, however, imposes significant costs on 

businesses - and ultimately on consumers - using telemarketing. These costs need to 

be weighed against the consumer benefits in order to draw conclusions about the 

reasonableness of the various proposed amendments. 

On the basis of the analysis just described. it appears that a national DNC 

program would be a cost-effective way of enabling consumers who wish to avoid 

receiving telemarketing calls, provided the national DNC program pre-empted the 

various state DNC programs. Otherwise, leaving it up to consumers to attach blocking 

devices to their phones would be a more cost-effective approach. 

Other provisions are more difficult to defend. Applying the same rules to 

"upsells" that now apply to outbound calls would increase costs to telemarketers - and 

ultimately to consumers - without significant benefits. So it seems with proposals to 

restrict the transfer of billing information and disallowing written confirmation as a 

means of verifying a sale. While some consumers might benefit from these proposed 

changes, it appears that the overall cost - and resulting price - increases would be 

much more than offsetting. 

Finally, there is one provision that cannot be justified on the basis of any 

reasonable assessment of benefits and costs, and that is the proposal to define any 

"dead time" associated with predictive dialers a violation of the TSR. Use - not misuse 

- of this technology results in substantial reductions in real costs to consumers 

(including costs of waiting time). Setting a zero tolerance for "abandoned" calls would 

deny the application of this technology and cause significant harm. 
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ATTACHMENT 1 

A zero abandonment rate rule would increase the cost of outbound telemarketing calls 

Annual number of consumer contacts 
Tolal valu? of outbound telemarketing sales 
Average value o f  a sale 
Implied number of sales 
Conversion-to-sales ratio 
Implied number of consumer contacts 

Cost of calls using predictive dialers 
Operator contacts per hour 
Operator hours spent contacting 
Direct costs per hour 
Total cost of operator hours 
Average costs per sale 

Cost of calls with zero abandonment rate 
Operator contacis per hour 
Opeiator hours spenl contacting 
Direct costs per hour 
Total cost of operator hours 
Average costs per sale 

Increase in calling costs 
Total increase in operator costs 
Average increase in costs per Sale 
Percentage increase in average cost per sale 

Lost revenue 
Revised number of contacts 
Revised number of sales 
Revised total value of outbound sales 
Lost sales revenue 

$274 200,000.000 

3,225,882,353 

16 129,411,765 

1 (WEFA Group estimate for 2001) 

3 (1 divided by 2) 

5 (3  divided by4)  

$85 2 (Consumer Coalition estimate) 

20% 4 (Consumer Coalition estimate) 

14 6 (Consumer Coalition estimate) 

$22.00 8 (Consumer Coalition estimate) 
1.152.100.840 7 (5 divided by6)  

925,346,218,487 
$7 86 10 (9 divided by 3) 

9 (7 multiplied by 8) 

6 11 (Consumer Coalition estimate) 

$22 00 13 (Consumer Coalition estimate) 
S44.355 882 353 14 (12 multiplied by 13) 

$13 75 15 (14 divided by 3) 

2016,176471 12 (5d iv idedby l1 )  

$19,009,663,866 16 (14 minus 9) 
55.89 17 (16 divided by 3) 
75% 18 (17 as percentage of 10) 

9,216 806,723 19 (7 multiplied by 11) 
1,843,361,345 20 (19 multiplied by4)  

$156 685.714 286 21 (20 multiplied by 2) 
$117 514,285,714 22 (1 minus 21) 
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ATTACHMENT 2 

Additional disclosure requirements would increase the cost of outbound 
telemarketing calls. 

Increase in calling costs 
Number of sales 3,225,882,353 1 (Attachment 1, line 3) 
Additional disclosure time (seconds) 75 2 (Consumer Coalition estimate) 
Total additional sales time (hours) 
Direct costs per hour $22.00 4 (Consumer Coalition estimate) 
Total cost of additional disclosure time 
Average cost of additional time per sale 

67,205,882 

51,478,529,412 
$0 46 

3 ( 2  divided by 3,600 multiplied by 1) 

5 (4 multiplied by 3) 
6 (5  divided by 1) 
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ATTACHMENT 3 

Inbound tipselling is a significant part of the U.S. economy 

Annual number of  upsells 
Number of outbound contacts (calls) 16,129,411,765 1 (Attachment 1. line 5) 
Percentage of sales-oriented outbound calls 85% 2 (Datamonitor estimate) 
Number of sales oriented outbound contacts 18,975,778,547 3 ( 1  divided by 2) 
Outbound calls as percentage of total calls 35% 4 (Datamonitor estimate) 
Implied number of total telemarketing calls 54,215,510,133 5 (3 divided by4)  
Inbound calls as percentage of total calls 65% 6 (100% minus 4)  

linplied number of inbound calls 35,240,731,587 7 (5 multiplied by 6) 

Value of initial inbound calls 
Percentage of acquisition related calls 
Implied number of acquisition related calls 
Average value of a sale 
Total value of initial inbound calls 

Value of upsell sales 
Percentage of upsells made 
Implied number of inbound upsells made 
Conversion-to-sales ratio 
Implied number of inbound upsell sales 
Average value of a sale 
Total value o f  inbound upsells 

All inbound calls 
Total value of inbound calls 

35% 8 (Datamonitor estimate) 
12,334,256,055 

$85 00 10 (Consumer Coalition estimate) 
9 (7 multiplied by 8) 

$1,048.41 1,754,706 11 (5 multiplied by 10) 

40% 12 (Consumer Coalition estimate) 

15% 14 (Consumer Coalition estimate) 

S85.00 16 (Consumer Coalition estimate) 

14,095,292,635 13 (12 multiplied by 7) 

2,114,443,895 15 (14 multiplied by 13) 

$179,727,731,052 17 (16 multiplied by 15) 

$1,228,139,495,798 18 (17 plus 11) 
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ATTACHMENT 4 

A national DNC list would increase the cost of inbound upselling 

Increase in cost of upsells 
Annual number of upsells 
Average lenglh of an upsell (seconds) 
Increase in time for checking DNC list 
Time increase for checking DNC list (seconds) 
Total time increase (hours) 
Direct costs per hour 
Total cost for checking DNC list 
Annual number of upsell sales 
Average cost per upsell sale 

Lost revenue 
Reduction in number of upsells 
Number of upsells lost 
Revised number of upsells 
Conversion-to-sales ratio 
Revised number of inbound upsell sales 
Average value of a sale 
Revised value of inbound upsell sales 
Original value of inbound upsell sales 
Lost sales revenue 

14,096,292,635 
120 

50% 
60 

234.938.21 1 
$25 00 

85,873,455,264 
2.1 14,443,895 

$2 78 

1 (Attachment 3, line 13) 
2 (Consumer Coalition estimate) 
3 (Consumer Coalition estimate) 
4 (2 multiplied by 3) 
5 (4 divided by 3600 multiplied by 1) 
6 (Consumer Coalition estimate) 
7 16 multiplied by 5) 
E (Attachment 3, line 15) 
9 (7 divided by 8 )  

33% 10 ( 1 ~ 0  minus. 1 0  divided b y  100% plus 3 )  
4.698.764.212 11 (10 multiplied by 1) 
9,397,528,423 12 (1 minus 11) 

15% 13 (Consumer Coalition estimate) 
1,409,629,263 14 (13 multiplied by 12) 

585 00 15 (Consumer Coalition estimate) 
$1 19,818,487.395 16 (15 multiplied by 14) 
$179,727,731,092 17 (Attachment 3, line 17) 
$59,909,243,697 18 (17 minus 16) 
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ATTACHMENT 5 

Additional disclosure requirements would increase the cost of inbound upsells 

Increase in calling costs 
Number of inbound upsell sales 
Additional disclosure time (seconds) 75 2 (Consumer Coalition estimate) 
Total additional sales time (hours) 
Direct costs per hour $25 00 4 (Consumer Coalition estimate) 
Total cost of additional disclosure time 
Average cost of additional time per sale 

2,114,443,695 

44,050,914 

$1,101,272,862 
$0 52 

1 (Attachment 3, line 15) 

3 (2 divided by 3,600 multiplied by 1)  

5 (4  multiplied by 3) 
6 (5 divided by 1) 
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